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Summary

In this contribution, which was delivered as a speech to the participants of
the 15th African Human Rights Moot Court Competition, one of the mem-
bers of the African Commission, Commissioner Nyanduga, provides an
overview of the major successes, challenges and prospects of the African
Commission. After providing a historical background, Commissioner Nyan-
duga highlights the SERAC case as one of the Commission’s significant
successes. He concludes that, although the Commission remains hampered
by numerous constraints, such as limited resources and poor state report-
ing, the establishment of an African Court, in particular, holds the prospect
of improved enforcement of human rights on the African continent.

1 Introduction

The struggle for the realisation of basic rights and fundamental free-
doms for the peoples of Africa is chronicled by the struggles for
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independence and freedom waged during the second half of the 20th
century. These struggles marked a watershed in the assertion by the
African peoples of their right to equality, dignity, the right to self-deter-
mination, and the right to live in peace and freedom, as enjoyed by
other peoples and nationalities throughout the world.

The end of World War Il saw the establishment of the United Nations
(UN) in 1945 and the subsequent adoption of the Universal Declaration
of Human Rights (Universal Declaration) in 1948. These momentous
events did not immediately usher in liberty, freedom and dignity for
the African peoples. Many African states remained under colonial and
racist domination. Colonialism, apartheid and racial discrimination
were, by their very nature, an antithesis to the core principles, objec-
tives and values enshrined in the Charter of the UN and the Universal
Declaration.

The decolonisation process and the wars of liberation waged by Afri-
can peoples across the continent during the four decades starting from
the late 1950s, led to the granting of independence to colonial terri-
tories in Africa. The defeat of racist regimes in the mid-1970s and 1980s
resulted in the establishment of majority governments in Southern
Africa. The installation of a democratic government in South Africa in
1994 marked the end of the struggle against foreign domination and
began political self-determination on the African continent.' Thence,
the destiny and the struggle for the realisation of basic rights and fun-
damental freedoms for the peoples of Africa lay squarely in their own
hands.

2 Lack of post-independence human rights
enforcement

Attaining political self-determination for the peoples of Africa has always
been considered an important milestone in the struggle for the full
realisation of basic rights and fundamental freedoms. At independence,
many African states adopted independence constitutions which con-
tained bills of rights. These states also acceded to various international
human rights instruments and a number of regional instruments, pro-
claiming and guaranteeing their citizens basic rights and fundamental
freedoms.

These independence constitutions did not survive long in many Afri-
can states. Many governments were overthrown through military

T Western Sahara, which proclaimed independence after the departure of the Spanish

colonial power, is occupied by Morocco, hence leading to the withdrawal of Morocco
from the OAU.
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coups d’état.? The independence constitutions, which had guaranteed
multi-party democracy and the enjoyment of basic rights and funda-
mental freedoms, were suspended or abolished, and replaced by gov-
ernance through military decrees. In other African states, multi-party
democratic governments were replaced by one-party ‘democracies’.
Botswana and Senegal were the exceptions to these forms of govern-
ance.

Military governments and one-party ‘democracies’ exercised a mono-
poly of political power, varying in degree from outright dictatorships to
those which exercised varying degrees of political tolerance. The Cold
War politics exacerbated the political hegemony by the military and
one-party regimes, which in turn curtailed the enjoyment of basic
civil and political rights of their people. Some of these regimes
unleashed human rights violations on a massive scale. Civil wars
became the order of the day, as marginalised ethnic groups and poli-
tical movements fought for their share of the national cake of govern-
ance. The collapse of the Berlin wall at the turn of the 1990s and the
changed dynamics of the international political order following the end
of the Cold War, necessitated political transformation in a number of
African states. They became multiparty democracies.

Notwithstanding the existence of political and military dictatorships
and the regression in the human rights situation during the 1970s and
1980s, the African Charter on Human and Peoples’ Rights (African
Charter) was adopted by member states of the Organization of African
Unity (OAU) in 1981. As if to highlight the ironic human rights situation
in Africa, a military coup overthrew the democratic government of
Liberia, where the 1979 OAU Summit had adopted a resolution on
the preparations of a draft for the African Charter.> Subsequently Liberia
experienced massive violations of human rights, culminating in two
decades of misrule and a brutal civil war.

During its 16th ordinary session, the African Commission adopted a Resolution on the
Military, which stated the following: *. . .Recalling the intervention in African states by
the military during the past three decades, and the fact that only very few states have
escaped this phenomenon; Affirming that the best government is one elected by, and
accountable to, the people; Aware that the trend world-wide and in Africa in particular
is to condemn military takeovers and the intervention by military in politics . . . 1 Calls
upon African military regimes to respect fundamental rights; . . . 4 Encourages states
to relegate the era of military interventions in government to the past in the interest of
the African image, progress and development, and for the creation of an environment
in which human rights values may flourish.” Arts 4(m) and (p) of the Constitutive Act
of the African Union, adopted in July 2000, state some of the principles in accordance
with which the AU shall function. These require the AU to respect democratic
principles, human rights and good governance, and to condemn and reject
unconstitutional changes of government.

3 Decision 115(XVI) of the 16th ordinary session of the Assembly of the OAU, 17 to
20 July 1979. See para 2 of the Preamble to the African Charter on Human and
Peoples’ Rights.
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Yet, the protection of human and peoples’ rights in Africa was pro-
fessed as a priority by each and every state, and by the continental
organisation, the OAU (now the African Union (AU)).* The declarations
about Africa’s commitment to democratic governance and human
rights were tempered by the scourges of ethnic clashes, civil wars and
conflict, leading to a wave of refugees and the internal displacement of
millions of people in all the regions of the continent. The genocide in
Rwanda in 1994 marked the lowest point in human rights on the con-
tinent and the gravest violation of human rights in an independent
African state. Conflicts continue on the continent, in the Darfur region
of Sudan, in some parts of the DRC and in Northern Uganda, as well as
in Somalia. These conflicts are responsible for the dire situation of
human rights in Africa. Twenty years after the entry into force of the
African Charter, the reality is a far cry from the ideal foreseen by those
African jurists who drafted the African Charter.>

Whether or not African states individually, or collectively through the
continental organisation, have fulfilled their commitments and the
objectives of the OAU Charter, or the African Charter, the Constitutive
Act of the AU and other human rights instruments, remains one of the
major challenges in ensuring the respect, promotion and protection of
human and peoples’ rights on the continent. It is my expectation that
the democratisation process currently underway on the continent will
underpin a climate for the better enjoyment of human and peoples’
rights on the continent.

The human rights discourse in Africa, therefore, can only be appre-
ciated within the historical context of the continent, as well as the
individual country-specific experiences.

3 The African Commission on Human and Peoples’
Rights

The African Charter was adopted in 1981 by member states of the OAU

The Principles and Objectives of the OAU Charter alluded to the Universal Declaration
of Human Rights, while the Constitutive Act of the African Union has gone further by
clearly stating as one of its objectives under art 3(h) that ‘[t]he objectives of the African
Union shall be to promote and protect human and peoples’ rights in accordance with
the African Charter on Human and Peoples’ Rights and other relevant human rights
instruments’.

At the time of writing, the second round of elections in the DRC was scheduled to take
place in October 2006 after the 31 July 2006 DRC presidential elections did not
produce an outright winner. At the same time, for the first time in 20 years, a truce
brokered by the SPLA government of Southern Sudan, between the government of
Uganda and the LRA rebel group, responsible for massive human rights violations in
Northern Uganda, is likely to bring a lasting solution to Northern Uganda. Somalia is
far from stability, following the failed attempt by the Transitional National
Government to exercise its control throughout the territory and the increasing
influence and control by Islamic courts.
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during a time when African states were in the forefront of fighting
against colonial and foreign domination. The entry into force of the
African Charter and the establishment of the African Commission on
Human and Peoples’ Rights (African Commission) did not eliminate
violations of human and peoples’ rights from the African political
scene. In other words, no overnight change happened in the way in
which fundamental rights and freedoms in Africa were respected. The
African Commission was established in 1987° (upon the entry into force
of the African Charter on 21 October 1986) as a mechanism to inquire
into the human rights situation of the state parties to the Charter. This
was done by means of communications or complaints in respect of
alleged violations against the African Charter, as well as through the
exan;ination of state reports” and through other methods of investiga-
tion.

The African Charter gives the African Commission a mandate to pro-
mote and protect human and peoples’ rights in Africa.” In order to carry
out this mandate, the Commission adopted a number of mechanisms
and methods. The Commission from time to time also conducts mis-
sions of a promotional nature to state parties, and in a number of cases
it has carried out missions to investigate situations of serious human
rights violations.

The African Commission holds two ordinary sessions a year, each
lasting two weeks. During these sessions, it hears communications
and carries out some of its promotional functions.'® Over the years it
has become quite clear that the four weeks during which the Commis-
sion meets in any particular year are not adequate for the Commission
to discharge its mandate. The Commission is composed of 11 members
from different corners of this vast continent. The members are sup-
ported by a skeleton staff of between five to eight legal officers, the
majority of whom are on short-term donor-funded contracts. Members
of the Commission serve a six-year tenure on a part-time basis.

Considering the scale and enormity of the human rights problems
facing the continent, and the resource constraints facing the African
Commission, it is important to reflect on how the Commission’s role
can be enhanced as it celebrates its 20th year of existence.

The African Commission has over the years heard communications
submitted on behalf of individuals against state parties, which are
alleged to have violated rights enshrined under the African Charter.
The decisions adopted by the Commission in respect of these commu-

The first session of the African Commission met on 2 November 1987 in Addis Ababa.
See First Annual Activity Report of the African Commission.

7 Art 62 African Charter.

8 Art 46 African Charter.

9 Art 45 African Charter.

See rules 1 and 2 of the Rules of Procedure of the African Commission on Human and
Peoples’ Rights, 1995 version.
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nications have established a body of human rights jurisprudence in
Africa.

4 Special mechanisms

Under the protection mandate, the African Commission has established
special mechanisms which have enabled it to undertake investigations
and protection in a number of thematic areas. The mechanisms cur-
rently operational are:

the Special Rapporteur on the Rights of Women in Africa;

the Special Rapporteur on Freedom of Expression in Africa;

the Special Rapporteur on Human Rights Defenders;

the Special Rapporteur on Detention and Prison Conditions in Africa;
and

e the Special Rapporteur on Refugees, Asylum Seekers, Migrants and
Internally Displaced Persons in Africa.

The African Commission has also established a number of working
groups which conduct, or have conducted, important studies on a
number of thematic human rights issues, such as freedom of expres-
sion,"! and promoting the Robben Island Guidelines against Torture in
Africa.'? The Working Group on Minorities and Indigenous Populations
in Africa has played a pioneering and significant role in highlighting the
plight of marginalised populations in a number of African countries. The
work of this Working Group is a major contribution to defining the
human rights of marginalised minority indigenous groups, who deserve
equal and non-discriminatory protection by African states. The report of
the Working Group published by the Commission in collaboration with
the International Working Group on Indigenous Issues, IWGIA, is a
major contribution to better understand the human and collective
rights of indigenous populations and communities in Africa under the
African Charter.'?

The mechanisms of the African Commission are crucial in the attain-
ment of its mandate. The Commission benefits from the flexibility of

" The 32nd ordinary session of the African Commission adopted a Declaration of

Principles on Freedom of Expression in Africa, which it recommended to African states
for their adoption, bearing in mind the fact that it further expounded and elaborated
the right to freedom of expression provided for under art 9 of the African Charter.
The 32nd ordinary session adopted a Resolution on the Guidelines and Measures for
the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or
Punishment in Africa, otherwise known as the Robben Island Guidelines. These
guidelines are recommended for implementation by African states.

Report of the African Commission’s Working Group of Experts on Indigenous
Populations/Communities, submitted in accordance with Resolution on the Rights of
Indigenous Populations/Communities in Africa, adopted at the 28th ordinary session
ACHPR/IWGIA 2005.

12
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these mechanisms. A Special Rapporteur can organise his or her work,
undertake missions to state parties and report to the Commission. The
reports by the Special Rapporteurs and the Working Groups are
adopted as Commission reports, and they play a part in the evolving
role the Commission plays in filling the gaps and the progressive devel-
opment of the African Charter.

5 Challenges to the African Commission

There are a number of challenges facing the African Commission in the
discharge of its mandate. Foremost is the problem of resources. Article
41 of the African Charter obliges the Secretary-General of the OAU (the
Chairperson of the AU Commission) to ensure that the African Commis-
sion is provided with all the necessary resources to enable it to dis-
charge its functions effectively. Resources enable it to conduct its
statutory annual sessions and a handful of promotional missions only.
The Commission cannot conduct any urgent mission it considers
appropriate, whatever the gravity of the situation, unless extra-budget-
ary resources are made available by the AU Commission.

Special mechanisms are barely functional, due to predominantly
donor funding. This situation indirectly impacts on the independence
and impartiality of the Commission. Articles 31 and 38 emphasise the
impartiality of the members of the Commission in the discharge of their
duties. In order for the Commission to discharge its mandate effectively,
the problem of resource constraint has to be addressed urgently and
immediately. These resource constraints impact on the quality and cali-
ber of the staff at the disposal of the Commission.

The AU Assembly has adopted a number of decisions which call on
the AU Commission to ensure that the African Commission is provided
with adequate resources in order to discharge its mandate.

The second challenge to the African Commission — and a daunting
challenge for that matter — is the lack of enforceability of its decisions.
The lack of enforceability arises from the fact that the African Charter
does not provide for a specific provision or mechanism to ensure that
Commission’s decisions are binding. Article 52, which relates to the
inter-state communication procedure, requires the Commission to try
all appropriate means to reach an amicable solution, failing which it is
required to prepare a report and communicate it to the AU Assembly
with such recommendations as it deems useful.

The African Commission submits a report of its activities, under article
54, to every ordinary session of the AU Assembly of Heads of State and
Government. Decisions on communications which arise from com-
plaints by individuals, are also included in the report submitted to the
Assembly. Decisions of the Commission are also sent to the state party
involved as recommendations. In the case of recommendations made
pursuant to in-depth studies of special cases revealing massive viola-
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tions of human rights,'* the measures remain confidential until publica-
tion is authorised by the Assembly.

State parties are obliged under article 1 to adopt legislative or other
measures to give effect to the rights, duties and freedoms enshrined in
the African Charter, and therefore have an obligation to enforce the
decisions of the African Commission. However, this notwithstanding,
decisions of the Commission are not fully implemented in most cases.
After having considered a communication, the Commission has to
make findings on whether a state party has violated the Charter provi-
sions or not. If a state is found to have violated any right under the
Charter, article 1 obliges that state party to recognise the right which is
said to be violated and act in accordance with the Commission’s recom-
mendations.

To highlight the problem regarding the lack of enforceability of the
Commission’s decisions, when submitting its instrument of accession to
the AU, the Republic of South Africa stated the following:'®

[W]hile acceding to the African Charter on Human and Peoples’ Rights, it is

the view of the Republic of South Africa that there should be consultation

between state parties to the Charter, inter alia, to:

(i) consider the possible measures to strengthen the enforcement mechan-
isms of the Charter;

(ii) clarify the criteria for restrictions of rights and freedoms recognised and
guaranteed in the Charter;

| am not aware whether this very important proposal, aimed at enhan-
cing the enforceability of the African Commission’s decisions, was ever
followed up on by the South African government in any of the AU
political organs.

It is expected that the dilemma faced by the Commission on the
unenforceability of its decisions will be remedied through the establish-
ment of the African Court on Human and Peoples’ Rights (African
Court), pursuant to the entry into force of the Protocol to the African
Charter on the Establishment of the Court, and its subsequent opera-
tionalisation. The election of judges during the Khartoum AU Summit,
and their swearing in during the Banjul Summit, are important mile-
stones in the realisation of an effective remedy for the violation of
human and peoples’ rights in Africa.

Article 27(1) of the Protocol states as follows:

If the Court finds that there has been violation of a human or peoples’ right, it
shall make appropriate orders to remedy the violation, including the pay-
ment of fair compensation or reparation.

The mandatory language used in the Protocol is significant. Article 29 of
the Protocol states further that the judgment shall be notified to the

14 Art 58 African Charter.
15 C Heyns (ed) Human rights law in Africa (2004) 109.
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parties, and that the Council of Ministers shall monitor its execution on
behalf of the Assembly. Article 30 obliges state parties to undertake to
comply with the judgment within the time stipulated by the African
Court and to guarantee its execution.

Article 31 requires the Court to submit a report to each regular ses-
sion of the Assembly and the report shall, among other things, specify
in particular the cases in which the state party has not complied with
the Court’s judgment. It is my expectation that the Protocol will be
respected, thereby ensuring that the decisions of the Court are not
routinely ignored, as are the recommendations of the Commission.

The African Commission continues to experience problems regarding
non-compliance with its recommendations and decisions, either com-
pletely or partially.

A Working Group of the Commission has been established to look
into, among other things, the question of follow-up on the Commis-
sion’s decisions, and to ensure that the recommendations made by the
Commission and adopted by the Assembly, which become, construc-
tively, part of the decisions of the Assembly, can be implemented as
such.

Article 23(2) of the Constitutive Act of the AU states:

[Alny member state that fails to comply with the decisions and policies of the
Union may be subjected to other sanctions, such as the denial of transport
and communications links with other member states, and other measures of
a political and economic nature to be determined by the Assembly.

It is my humble view that the new architecture of the AU, which is
anchored in a respect for democratic good governance, a respect for
human and peoples’ rights and the rule of law, should compel the AU
and its member states to practise what they preach.

6 Deterrence or tolerance

The publication of the Annual Activity Reports of the African Commis-
sion, which include decisions, recommendations and resolutions com-
menting on the situation of human rights in member states, has not
been a very successful deterrent to human rights violations. The dra-
matic increase in the number of communications received by the Com-
mission from member states where violations allegedly occur, to a
certain extent betrays the fact that the mechanisms of the African
Commission are not very effective as a deterrent, and as a corollary,
the respect of the African Charter by the specific governments con-
cerned is questionable.

This analysis is backed by, for example, the number of communica-
tions received from non-governmental organisations (NGOs) during
the Abacha regime in Nigeria. The large number of submissions of
communications by NGOs to the African Commission also reflects the
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strength of civil society in many African states from which communica-
tions are submitted. The role of NGOs in the protection of human rights
in Africa has over the first 20-year period become a very important
factor in the work of the African Commission. The working relationship
between the Commission and the NGOs is reflected in a resolution
granting observer status to NGOs, which enables them to interact
with the Commission in a number of its activities.'®

7 State reporting

The state reporting mechanism enables the African Commission to
maintain dialogue with state parties under the terms of article 62. It
requires every state party to submit periodic reports on legislative,
administrative and other measures taken, to give effect to the rights
and freedoms recognised by the African Charter, as well as stating any
problems encountered in its implementation. State parties have not
submitted their reports on a timely basis as provided for under the
Charter. Up until the time of the submission of the Nineteenth Activity
Report at the June 2006 AU Summit, 16 out of the 52 AU state parties to
the African Charter had not submitted a single report since the entry
into force of the Charter.

A substantial number of states have submitted their state reports
once or twice, while a few have reported three times. The problem is
not confined to the African Charter. Their heavy reporting obligations
to other supervisory bodies under various international human rights
instruments are onerous to many African states because of inadequate
capacity. The African Commission has engaged in dialogue with various
stakeholders to see how these obligations can be met.

8 The challenge of guaranteeing economic, social and
cultural rights

The African Commission is faced with a major challenge in ensuring that
state parties accord equal respect to promoting, respecting and guar-
anteeing economic, social and cultural rights, as that which they give
with regard to civil and political rights. The Commission has over the
last two decades entertained numerous communications alleging viola-
tions of civil and political rights under the African Charter. The main
body of jurisprudence of the Commission has been developed based
predominantly on these rights.

6 Resolution on the Criteria for Granting and Enjoying Observer Status to Non-

Governmental Organisations Working in the Field of Human Rights with the African
Commission on Human and Peoples’ Rights, adopted at the 25th ordinary session
held in Bujumbura, Burundi, 26 April to 5 May 1999.
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The adoption by the African Commission of the landmark decision in
Social and Economic Rights Action Centre (SERAC) and Another v Nigeria,'”
which addressed violations of several group rights such as the right to
property,'® the right to protection of the family unit,'® the collective right
to free disposal of natural resources,?® and the right to a satisfactory
environment?' showed the comprehensive nature of the African Charter.

Briefly, the facts of the case involved the suppression of the Ogoni
people, a minority group living in the Niger Delta, by the use of the
military during the Abacha regime, which constituted violations of a
number of provisions of the African Charter. A number of observations
and lessons may be drawn from this decision.

While a number of African states have enacted constitutional exclu-
sion clauses, making economic and social rights non-justiciable, it is
worth noting that Nigeria enacted the African Charter in its domestic
legislation, hence economic and social rights can be adjudicated before
the Nigerian courts. Secondly, during the determination of the Ogoni
communication, the African Commission waived the exhaustion of local
remedies rule, because the Nigerian government had not responded to
numerous correspondences concerning the communication. The Com-
mission was forced to decide on the facts as presented by the complai-
nants. Further, it was also established that the Nigerian military
government had enacted various decrees which ousted the jurisdiction
of local courts, hence depriving the people the right to seek redress
through the domestic remedies.

The African Commission found that the Nigerian government had
violated a number of rights under the African Charter, including the
right to housing or shelter, even though it was not explicitly provided
for under the Charter. That notwithstanding, it found that the right to
shelter had been violated through a combined reading of a number of
rights provided for under the Charter, in particular the right to prop-
erty, the right to enjoy the best attainable state of mental and physical
health and the right to the protection of the family.

In terms of the violation of article 21, which provides for the right to
freely dispose of natural resources and the duty imposed on state par-
ties to ‘undertake to eliminate all forms of foreign exploitation particu-
larly that practised by international monopolies so as to enable their
peoples to fully benefit from the advantages derived from their natural
resources’, the Commission stated:22

Governments have a duty to protect their citizens, not only through appro-

17" (2001) AHRLR 60 (ACHPR 2001) (SERAC case).
18 Art 14 African Charter.

19 Art 18(1) African Charter.

20 Art 21 African Charter.

21 Art 24 African Charter.

n 17 above, para 57 (footnotes omitted).
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priate legislation and effective enforcement, but also by protecting them
from damaging acts that may be perpetrated by private parties. This duty
calls for positive action on the part of governments in fulfilling their obliga-
tions under human rights instruments. The practice before other tribunals
also enhances this requirement as is evidenced in the case Velasquez Rodri-
guez v Honduras. In this landmark judgment, the Inter-American Court of
Human Rights held that when a state allows private persons or groups to act
freely and with impunity to the detriment of the rights recognised, it would
be in clear violation of its obligations to protect the human rights of its
citizens. Similarly, this obligation of the state is further emphasised in the
practice of the European Court of Human Rights, in X and Y v Netherlands. In
that case, the Court pronounced that there was an obligation on authorities
to take steps to make sure that the enjoyment of the rights is not interfered
with by any other private person.

The allegations concerning a violation of the right to benefit from the
operations of oil companies made by the Ogoni during the Abacha
regime are not very much different from those made by the Movement
for the Emancipation of the Niger Delta, which has in recent days been
responsible for abduction of oil company employees.

Of note in the handling of this problem is the fact that the demo-
cratic government of Nigeria has not applied the heavy-handed tactics
employed by its predecessor in trying to resolve the problems in the
Niger Delta. This confirms the view that human rights benefit from
democratic governance.

With regard to the SERAC case, the Commission also found violations
of the right to adequate housing, the right to protection against evic-
tion and the right to food, which it found to be inseparably linked to
the right to dignity of the human being. The Commission stated that
the right to food was ‘therefore essential for the enjoyment and fulfil-
ment of such other things as health, education, work and political
participation’.?*

In one of its concluding observations, the Commission states the
following:?*

The uniqueness of the African situation and the special qualities of the African
Charter on Human and Peoples’ Rights imposes upon the African Commis-
sion an important task. International law and human rights must be respon-
sive to the African circumstances. Clearly, collective rights, environmental
rights, and economic and social rights are essential elements of human rights
in Africa. The African Commission will apply any of the diverse rights con-
tained in the African Charter. It welcomes this opportunity to make it clear
that there is no right in the African Charter that cannot be made effective. As
indicated in the preceding paragraphs, however, the Nigerian government
did not live to the minimum expectations of the African Charter.

The Commission does not wish to fault governments that are labouring
under difficult circumstances to improve the lives of their people. The situa-
tion of the people of Ogoniland, however, requires, in the view of the

23 n 17 above, para 65.

2% n 17 above, paras 68 & 69.
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Commission, a reconsideration of the government’s attitude to the allega-
tions contained in the instant communication.

9 Conclusion

Let me conclude by pointing to what the African Commission has been
able to achieve in the last 20 years in its findings and conclusions based
on the facts submitted to it by the individuals against whom violations
were committed. | must pay tribute to the NGO community for ensur-
ing that the communications procedure became operational. The NGO
community in Africa and beyond has become a major stakeholder in
the work of the African Commission. NGOs have contributed towards
the recognition of the rights enshrined in the African Charter. The
development of the African Commission’s jurisprudence would not
have been possible without the proactive role played by NGOs in ensur-
ing that communications alleging violations were submitted to the
Commission, in most cases on behalf of individuals and groups of peo-
ples who on their own could not reach the Commission.

It is imperative that, notwithstanding the operationalisation of the
African Court, the African Commission continues to discharge its man-
date under the African Charter. The challenges highlighted above need
to be addressed by the state parties to the African Charter, the AU and
the African Commission itself. The African Charter remains unknown to
many people on the continent, let alone policy makers in governments.
The promotional mission of the Commission therefore remains very
important to ensure that the people of Africa are aware of the rights
guaranteed under the African Charter. State parties need to live up to
their commitments under the Charter.

The rights guaranteed under the African Charter will be realised only
if concerted efforts are made at every level to disseminate the Charter
through schools and academic institutions, conferences and symposia.
This will ensure that the African Charter and other human rights instru-
ments are known and respected by citizens and government officials
alike. This can only happen if state parties and the AU Commission
ensure that the necessary resources are made available for human rights
education, and if state parties and the African Commission conscien-
tiously discharge their responsibilities and obligations under the African
Charter.

It is my hope that these challenges will be addressed so that 20 years
on, the human and peoples’ rights on the continent will be respected
and guaranteed for every individual in Africa, as envisaged under the
African Charter.



