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Editorial

This issue of the Journal contains contributions dealing with a wide
variety of thematic concerns.

The first area of focus is ‘African tradition’ and its sometimes
contentious relationship with human rights. Nhlapo and Mwambene
each interrogates an aspect of traditional African societies, namely,
the phenomenon of homicide and the institution of marriage. They
postulate possibilities for ensuring accountability in situations where
tradition and human rights may be in conflict. Drawing from
foundational values of ‘African tradition’ and historical context, in
their respective contributions Ntlama and Small explore the
contemporary understanding of two concepts (‘peace’ and ‘self-
determination’) in the light of their historical evolution.

The next two contributions touch on some of the pressing human
rights problems of the present times. Despite the fact that slavery is
outlawed, and that the right to be free from slavery has acquired the
status of customary international (human rights) law, ‘contemporary
forms of slavery’ still persist. Using a human rights lens, Gyuracz
uncovers the largely unexplored phenomena of domestic servitude
and ritual slavery in West Africa. For her part, Mswela draws attention
to the plight of persons with albinism, and the particular and often
extreme risk of violence to which they are exposed in parts of Africa.

Turning to areas in which some achievement or positive progress
has been observed, three contributions chart experiences at the
domestic level. Okpaluba highlights |oossibilities of state liability that
flows from the illegal deprivations of liberty with reference to cases in
Lesotho. Kondo draws inspiration from the inclusion of socio-
economic rights in the 2013 Constitution of Zimbabwe, and
Oduwole and Akintayo review, from a human rights perspective, the
successes and failures of Nigeria’s response to the Ebola virus.

Africa has in the last decade or so become increasingly associated
with the movement of people across borders, often into Europe,
giving rise to issues of asylum seeking and refugee status. In line with
this trend, Addaney shifts the focus to a less common issue pertaining
to the movement of migrants, namely, the situation of urban
refugees. In a contribution dealing with forced human movement,
particularly within states, Adeola explores the accountability of
corporations for displacement that takes place in the name of
‘development’.

While much media and scholarly attention has been devoted to the
fractured relationship between ‘African countries’ and the
International Criminal Court (ICC), there is a need to narrow down
the issue to an area of core concern: prosecutions mandated by
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Security Council resolutions. In her contribution, Asaala focuses on
this issue, and explores the effect of Security Council resolutions on
negative African perceptions of the ICC.

In addition to the regular overview of human rights developments
in the African Union by Nyarko and Jegede, the ‘Recent
Developments’ section contains a critical discussion of the second
Advisory Opinion of the African Court on Human and Peoples’ Rights
(submitted by Socio-Economic Rights and Accountability Project
(SERAP)), delivered on 26 May 2017. In his analysis, Jones raises
concerns about the significant implications of the Court’s finding for
the competence of non-governmental organisations to approach the
Court with requests for advisory opinions. In our view, the Advisory
Opinion represents an unfortunate continuation of the Court’s
literalist and textual interpretive approach, which was also manifest in
its first Advisory Opinion. In that Opinion, the Court settled for a
narrow textual interpretation, even as it paid some lip service to the
benefits of a more purposive approach. This interpretive approach
resulted in restrictions to accessing the Court. While the effect of the
first Opinion was that the African Committee of Experts on the Rights
and Welfare of the Child could not submit cases to the Court, the
practical effect of the second Opinion is that African non-
governmental organisations are not able to approach the Court for its
advice. On a continent where the promises of the Court’s jurisdiction
lie far beyond the reach of ordinary Africans, it is our view that a more
purposive approach — one aimed at enlarging rather than narrowing
down access — would have been more appropriate.

This issue of the Journal also brings together the voices of well-
established scholars, such as those of Professors Thandabantu Nhlapo
and Chuks Okpaluba, with the voices of early-career and emerging
scholars. In fact, the Journal regards it as part of its role and
responsibility to assist in the capacity development and intellectual
growth of younger scholars.

The editors wish to thank the independent reviewers mentioned
below, who so generously assisted in ensuring the consistent quality
of the Journal: Allehone Abebe; Patricia Achan; Romola Adeola; Horace
Adjolohoun; Kwadwo Appiagyei-Atua; Patricia Bako; Japhet Biegon;
Danwood Chirwa; Bonolo Dinokopila; Angelo Dube; Ebenezer
Durojaye; Patrick Eba; Charles Fombad; David lkpo; Philip lya; Paul
Johnson; Robert Johnson; Juliet Kekimuli; Kristi Kenyon; Elmarie
Knoetze; Anton Kok; Tshepo Mosaka; Khulekani Moyo; Melanie
Murcott; Nkatha Murungi; Lea Mwambene; Michael Nyarko; Nlerum
Okogbule; Lame Olebile; Marius Pieterse; Itumeleng Shale; Ann
Skelton; Julia Sloth-Nielsen; Ann Strode; Dire Tladi; and Johan van der
Vyver.
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Summary

The article discusses the attitudes of traditional African societies towards
the taking of human life, aiming to understand the incidence, nature and
causes of killing in traditional society. The article explores the responses of
these societies to homicide, seeking to unearth legal, religious or other
norms, if any, governing the taking of human life. The article interrogates
the issue of accountability, to discover whether traditional societies
recognised any obligation to ensure that a killer was made to account for
his or her act — thereby inevitably raising questions about the right to life.
The article concludes that in the customary law of these societies values
and norms in respect of killing existed and that notions of accountability
were indeed recognised, although (being drawn from strong
communitarian foundations and a widespread belief in the supernatural)
they differed significantly from modern human rights norms.

Key words: right to life; homicide; traditional Africa; accountability

1 Introduction

There is no shortage of written materials dealing with the manner in
which traditional African societies went about their daily business and
dealt with all types of practical and moral questions, including the
kiling of human beings by other human beings. There are
ethnological, sociological, historical and legal accounts, supple-
mented by personal records and narratives of sundry travellers,

* BA (UBLS) LLB (Hons) (Glasgow) DPhil (Oxon); thandabantu.nhlapo@uct.ac.za



2 (2017) 17 AFRICAN HUMAN RIGHTS LAW JOURNAL

adventurers, traders and colonial civil servants.!

What these accounts mostly have in common is their capturing of
the circumstances occasioning the taking of human life in various
societies at various periods in the development of these societies.
Frequently, these accounts will reveal the dynamics underlying such
incidents and set out the consequences of the behaviour identified.
Occasionally, these descriptions will yield rich insights into the reasons
for these dynamics, including the political, economic, religious and
sometimes purely pragmatic considerations that come into play. All
these are helpful in understanding the context within which the
taking of human life occurred in traditional society.

Less accessible is information which points directly to the value that
these societies placed on human life in a sense that might be useful in
determining whether a right to life was recognised and, consequently,
protected and promoted. The purpose of the article is to attempt the
task of discovering the ‘mind’ of traditional society on the killing of
human beings by other human beings. This is another way of saying
that the article will attempt to unearth ethical, legal, religious or other
norms, if any, that were applicable to killing in these societies, not for
their own sake, but for the purpose of throwing light on present
practices and whether these in any way can be explained by reference
to past values.

This already hints at several problems inherent in the task. In the
first place, the notion of killing needs to be interrogated a bit further.
The taking of human life occurs in many forms and at many levels,
differing in motivation, intent, scale, intensity and method. It is
beyond the scope of the article to deal with all types of killings and
their ramifications. Therefore, the article seeks to confine itself to those
killings that happen in communities and can be seen in the context of
people’s daily lives and interactions. For this reason, it is not possible
to give full attention to killings on a massive scale, such as during wars
or other upheavals (for example, genocide).?

Clearly included will be those killings perpetrated by political
authorities (or on their orders) upon their subjects. Such killings are

1 See, eg, F Boyle Through Fanteeland to Coomassie: A diary of the Ashantee
expedition (1874); TB Freeman Journal of various visits of the Kingdom of Ashanti,
Aku, and Dahomi (1844); W Hutton A voyage to Africa (1821). For a sample on
writings on Southern African societies, see | Shooter The kafirs of Natal and the
Zulu country (1857); AT Bryant Olden times in Zululand and Natal (1929);
AF Gardiner A journey to the Zoolu country (1836); BA Marwick The Swazi (1940);
HA Junod The life of a South African tribe Vol 1 (1927); HC Lugg Life under a Zulu
shield (1975); M Hunter Reaction to conquest (1936).

2 War, in particular, would have provided a useful counterpoint in the current
discussion. Not only would it introduce a different scale of assessment on the
question of the taking of human life, but it would also supply a helpful context
against which to understand modern developments such as the growth of
international humanitarian law. Despite these attractions, however, the subject of
war is vast and the results yielded by the excursus may not throw enough light on
the core concerns of this article to justify the digression. One notes, eg, that in a
15-page section devoted solely to war and warfare, and covering everything from
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important, not only as comparisons to violence between ordinary
citizens, but also as a measure of whether all lives in the group were
considered to be of equal worth and weight. For all of the types of
killings included for consideration here, the word ‘homicide’ is used
because its dlctlonary meaning as ‘the killing of a human being by
another person’> properly captures the neutrality that we seek. This
neutrality enables us to deal with all instances of killing, regardless of
the level of culpability attaching to each and whether they are
punishable.

A second preliminary difficulty relates to the notion of traditional
societies itself. While the concept of tradition itself is contested, we do
not wish to engage with that debate here. Since our aim is to try and
fathom the attitudes to killing of indigenous African societies, we will
be satisfied with accounts of precolonial society as well as any other
evidence of African practices, even if these straddle different historical
periods, including the extension of foreign administration to these
societies. In the work undertaken by anthropologists in the early parts
of the twentieth century, for instance, it was often possible to detect a
useful residue of precolonial thinking even when the societies in
question were grappling to understand the ‘laws of the white man’.
This was sometimes graphically illustrated in reported instances of the
persistence of customary practices in the face of harsh penalties, amid
general perplexity on, the part of the populace as to the reason or
need for these curbs.* Although not dealing exclusively with African
societies, Diamond provides a useful description of his use of the
adjective ‘traditional’ or ‘small-scale’ as meaning

past and present societies living at low population densities in small groups
ranging from a few dozen to a few thousand people, subsisting by
hunting-gathering or by farming or herding, and transformed to a limited
degree by contact with large, Westernised, industrial societies.

mobilisation and doctoring the army to tactics and strategy and weapons of war,
Soga hardly touches upon the issue of norms around killing. One has to try and
deduce attitudes from headings such as ‘Mutilation of the dead’ and ‘The chief’s
address to the warriors’, neither of which is really helpful to the quest: The former
is about the fear of backlash from the enemy’s medications, and the latter is
largely about chants and exhortations (see JH Soga The Ama-Xosa: Life and
customs (1932) 65-81). It is similarly difficult to extract any deep understandings
about the right to life from Kuper’s rich account of warfare among the Swazi (see
H Kuper An African aristocracy: Rank among the Swazi (1947) 123-126).

3 Collins dictionary of the English language (1986).

4 See, eg, GM Wilson ‘Homicide and suicide among the Joluo of Kenya' in
P Bohannan (ed) African homicide and suicide (1960) 179, who says that ‘[t]he
Joluo people - although on the surface they have accepted Christianity — still
retain the ceremonial, religious, and ritual aspects of their culture to a very large
degree. Their family system remains strong and largely unimpaired by the impact
of Western civilisation.” P Bohannan ‘Homicide among the Tiv of Central Nigeria’
in Bohannan (above) 31 discusses the introduction of British legal arrangements
and the Tiv response as one of ‘amazed wonder that Europeans execute a man
whose only fault was killing another’.

5 J Diamond The world until yesterday: What can we learn from traditional societies?
(2013) 6.
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To put this another way, we accept Diamond’s notion of traditional
society as being helpful for purposes of describing the populations
reviewed in this article. The definition has the merit of covering the
very broad range of living conditions recorded in respect of African
societies as well, from very small-scale and isolated, to ‘almost
westernised’, and the various permutations in between. The
importance of this approach is that it focuses attention on the core
task, and avoids scholarly skirmishes about the complexities of the
concept of ‘tradition’. That core task is to attempt an understanding
of how indigenous African societies dealt with killing and whether any
similarities between them can be detected and, with these similarities,
some idea of the existence of normative underpinnings, if any. The
most direct route to this information are the recorded accounts of
populations studied in the eighteenth and nineteenth centuries, as
well as pre-colonial social formations where available, right down to
groups living in relatively contemporary times but still shielded from
thoroughgoing modernisation. In the article, then, reference to
‘African societies’ (or ‘these societies’) means nothing more ambitious
than any groups (whether kin or clan, tribe or nation) for whom
evidence of customs relating to killing has been recorded.

The third point to be cleared is the question of accountability.
Accountability, in the way the concept is used in the article, is the
corollary of the right to life as defined in the literature of international
law.® This basically holds that there are two components to the right
to life: a prohibition against killing, except for good reason (that is, in
self-defence or in defence of another life); and brlnglng the
perpetrator to account when the norm has been violated.” This theme
will be fleshed out in section 7 below.

Finally, a word about the structure of the article is in order. The
writer has reviewed, at different levels of depth, a literature on killing
which covered some 30 societies spread geographically around the
continent in West, East, Central and Southern Africa. As indicated
earlier, some of these accounts are classical anthropological studies,
while many are attempts at unravelling the legal principles in the
communities concerned. It can only be possible here to give a sense
of certain commonalities and regularities of thinking distilled from
these studies; bombarding the reader with the minutiae of the rules
pertaining to homicide in over 24 indigenous communities is neither
possible nor desirable. What appears useful is to paint a picture of
how African peoples over time have dealt with the taking of human

6  Art 6(1) of the International Covenant on Civil and Political Rights provides: ‘Every
human being has the inherent right to life. This right shall be protected by law.
No one shall be arbitrarily deprived of his life.’

7 C Heyns ‘The right to life under international law: Introductory remarks’,
unpublished paper delivered at the Seminar on Unlawful Killing and
Accountability in African Societies, University of Pretoria, 21 September 2015
(used with permission).
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life and whether any norms and values can be discerned from their
reactions to these incidents.

2 Homicide in traditional African societies

2.1 The Nuer

There can be no better place to start a review of killing in traditional
African society than with Evans-Pritchard’s classical account of the
Nuer of Sudan,® a ‘stateless’ society lending itself well to a study of
social mechanisms in respect of death caused by human agency. For a
lawyer, it is not easy to fathom whether homicide was considered a
crime or a delict or neither among the Nuer: Killing was killing, and
was rendered quite frequent because of the Nuer’s fighting culture.
Evans-Pritchard describes this culture as follows:’

A Nuer will at once fight if he considers that he has been insulted, and they
are very sensitive and easily take offence. When a man feels that he has
suffered an injury there is no authority to whom he can make a complaint
and from whom he can obtain redress, so he at once challenges the man
who has wronged him to a duel and the challenge must be accepted.
There is no other way of settling a dispute and a man’s courage is his only
immediate protection against aggression.

Evans-Pritchard also describes the phenomenon of the ‘blood-feud’,
which he explains as follows:

Blood-feuds are a tribal institution, for they can only occur where a breach
of law is recognized since they are the way in which reparation is obtained.
Fear of incurring a blood-feud is, in fact, the most important legal sanction
within a tribe and the main guarantee of an individual’s life and property. If
a community of one tribe attempts to avenge a homicide on a community
of another tribe a state of intertribal war, rather than a state of feud,
ensues, and there is no way of settling the dispute by arbitration.

According to Evans-Pritchard, the process following upon a homicide
(that is, ‘the procedure for settling a blood-feud’'") is for the slayer to
report himself to the leopard-skin ‘chief’!2 so that he can be cleansed.
This requires certain rituals and is also a period where the sanctuary at
the chief’s home offers the killer a respite from immediate retaliation,
which it is the duty of the deceased’s family to pursue:'3

8 EE Evans-Pritchard The Nuer: A description of the modes of livelihood and political
institutions of a Nilotic people (1940).

9 Evans-Pritchard (n 8 above) 151.

10  Evans-Pritchard 150.

11 Evans-Pritchard 152.

12 Conceding that the word ‘chief’ may be a misnomer, Evans-Pritchard describes
these members as sacred persons without political authority who are central in the
settlement of feuds and are arbiters in issues involving cattle. In earlier times they
enjoyed the power to bless or curse.

13 Evans-Pritchard (n 8 above) 152.
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As soon as the kinsmen of the dead man know that he has been killed they

seek to avenge his death on the slayer, for ven?eance is the most binding

obligation of paternal kinship and an epitome of all its obligations. It would

Ee grez(ajt shame to the kinsmen were they to make no effort to avenge the
omicide.

After an appropriate cooling-off period, the chief commences
negotiations between the two sides and, after investigating the assets
of the slayer’s people, proposes to the deceased’s family that they
accept so many cattle as compensation. After some ritual toing and
froing, some 40 to 50 cattle are paid, although normally not all at
once. Atonement ceremonies are performed and life for the slayer’s
kin returns to a semblance of normality (not complete safety until the
whole debt has been paid). The cattle are distributed among the
deceased’s kin, including a portion to be used to marry a wife in the
name of the deceased in order to bear an heir.

Evans-Pritchard makes a strong point about the significance of
social distance in the Nuer attitude to homicide: ‘What happens when
a man kills another depends on the relationship between the persons
concerned and on their structural positions.’'

Settlement is easier the closer the lineages are to each other
because ‘corporate life is incompatible with a state of feud’.'> Where
nearby villages are involved an accommodation is quickly reached. In
his discussion of the Barotse, Gluckman'® elaborates on Evans-
Pritchard’s account of the Nuer and teases out important questions of
liability in such stateless societies where vengeance is the primary
method of redress. He states:'’

The operation of rules of vengeance brings up in sharp form key concepts
in the law of wrongs: recognition of intention to kill as against killing by
negligence or accident, questions of responsibility and liability, and
provisions of restitution or punishment.

In respect of the relationships involved, he continues, intention
appeared to be irrelevant in cases of the killing of one member of a
kinship group by an outsider. What was important was that a social
relationship existed where the rules dictated that ‘murder’ must be
compensated by blood money.'® Evans-Pritchard also makes the
point that any killing disturbs the social equilibrium by disrupting the
‘balance of blood’ between the groups, which must now be redressed
as part of the interplay of the rights they have against each other.'?

Strongly corroborating Evans-Pritchard, Gluckman points out the
two extremes representing the position where settlement is less likely
in distant relationships though liability is recognised, and more

14 Evans-Pritchard 155.

15  Evans-Pritchard 156.

16 M Gluckman The ideas in Barotse jurisprudence (1965).
17  Gluckman (n 16 above) 235.

18 As above.

19  As above.
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intimate relationships where redress is not possible (because the givers
of blood money would be the very same people to receive it) and
liability — though recognised is virtually ‘waived’, the whole incident
being characterlsed ‘as a sin, subject only to ritual or religious
sanction’.?% He concludes: ‘At this extreme there is no legal liability,
while at the other extreme compensation is not likely to be pald In
the middle range compensation may be offered and accepted.’?!

Gluckman also makes an interesting point about the Nuer and the
question of guilt. It appeared to him that guilt did not arise as an issue
where the moral question lay not in the incident but in its
concealment:??

Seemingly, among the Nuer the issue of guilt for a particular killing was
unlikely to arise. It was a heinous breach of moral duty for a man to
conceal that he had killed another, since killing set up a spiritual barrier
between the two sets of kin. For example, if they are together illness would
assail them. The killer himself had to be cleansed from his spilling of blood.

We shall return to the lessons learnt in observing how a stateless
society, like the Nuer, deals with homicide.

2.2 The Barotse

Two decades after the appearance of Evans-Pritchard’s work on the
Nuer, Gluckman published his study on the Barotse of Northern
Rhodesia, as it was at the time. Homicide amongst the Barotse,
conceived without distinction between murder and culpable
homicide, occasioned a range of response options, from actually
killing the offender, subjecting him to a fine, taking him as a slave, to
letting the matter quietly drop when it was ‘politic to do so’.?3 When
payable, compensation to the deceased’s family was set by the court,
as was the case with enslavement. Still pursuing his interest in the
question of liability, Gluckman concludes that in situations of feud,
liability attaches regardless of |ntent|on if the killing occurs within a
certain range of relationships.? This discussion leads him to the work
of Elias, who asserts that ‘there is a notion of mens rea in African
law’.2% In the quoted passage, Elias cites the work of Penwill on the
Kamba of Eastern Kenya, who asserts that Kamba law does not
distinguish between murder, manslaughter and death caused by
accident and, yet, concedes that a portion of the fine (the cow of the
accident) appears to acknowledge speaal consideration of the
incident if it was accidentally caused.?® Elias believes that the paradox

20  Gluckman (n 16 above) 206.
21 Gluckman, citing | Schapera ‘The sin of Cain’ in Royal Anthropological Institute of
Great Britain and Ireland (1955) 33-43.

22 As above.
23 Gluckman (n 16 above) 211 citing DW Strike Barotseland: Eight years among the
Barotse (1969).

24 Gluckman 220.
25 TO Elias The nature of African customary law (1956) 141.
26 D] Penwill Kamba customary law (1951) 81.
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is resolved by keeping in mind ‘the confusion between liability and
the qualification of damages’ and that?’

in homicide cases ... the elders naturally regard the consequences of the
children and other dependants of the victim being suddenly left destitute
as more important than the manner of the encompassing of the death by
the killer.

Gluckman disputes this reasoning, arguing that the more accurate
position is ‘to see the law as applying a strict liability arising out of
duty to avoid harming others, and that the extent of liability can be
reduced if the defendant can adduce mitigating circumstances’,?8
where the onus lies on the defendant (based in part on certain social
relationships which raise a presumption that the harm was maliciously
caused).

Gluckman’s discussion of strict liability (sometimes inferred from
circumstances) flows into an interesting consideration of witchcraft,
which he contrasts with the class of wrongs where the mental state of
the perpetrator is irrelevant. He writes that in some societies the
offence of harming others by witchcraft is believed ‘to flow from the
mere feeling of malice, envy, spite, hate, anger, jealousy, or greed,
without the volition or action of the alleged witch, provided that he
has the power of witchcraft in his body’.?

Arguing that in societies holding these beliefs ‘any misfortune
suffered by a tribesman ... can be converted into a tort or a crime’,
Gluckman explains his thesis as follows:30

Groups of kin have to co-operate to achieve multifarious purposes of all
kinds. The effect is that every action by any member of a group, which
departs from norms, influences adversely many purposive activities. A
quarrel between two brothers has wider effects than in our industrial
society; it may imperil productive work, affect the solidarity of political
action, or disturb the unity of a religious congregation. Hence each breach
of norm has a spreading moral disturbance: many relationships and
activities are affected. Conversely, if outside events do not run normally,
this points to secret disturbances in the moral relations of the members of
the group.

His conclusion is that in such societies, where opportunities for
individual advancement are few, the damage is done to a kinsman
merely by wishing him ill, even though one does not act on one’s ill
will.3

This bears a striking resemblance to the views of Metz, whose
search for the content of ubuntu leads him to the conclusion that it is

27 Penwill (n 26 above) 142 (emphasis in original) cited in Gluckman (n 16 above)
233.

28  Gluckman (n 16 above) 234.

29  Gluckman 235.

30 As above.

31 As above.
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a moral prlnC|pIe animated by a sense of goodwill towards one’s
communlty (We return to this theme later in the article.)

2.3 The Tiv

Bohannan’s study of the Tiv of Central Nigeria adds to the stock of
knowledge of societies where ‘there was no hierarchy of “responsible
offices” and the “law” was kept through ad hoc meetings of groups of
elders associated with lineages, or by self-help’.33 The Tiv recognise
different levels of blameworthiness in respect of homicide: Killings are
divided into those that happen accidentally, or ‘through ignorance’ or
are done purposely. Murder is, thus, recognised as a crime, as is
culpable homicide. Other common types of killing include the killing
of a wife’s lover; the killing of people accused of witchcraft (or, more
interestingly, killing for fear of witchcraft — including suicide by those
accused of witchcraft); the killing of thieves; and accidental killing
during the communal hunting season.

The death penalty is often prescribed, mostly for premeditated
murder and theft when the thief is caught in the act. Killing because
of adultery has also been known to attract the death penalty
(apparently when the killing showed evidence of premeditation)
although, in many instances, a fine or sentence of hard labour appears
to suffice. Bohannan’s example showed noticeably high levels of
‘guilty but insane’ verdicts in the courts, mostly linked to various
killings in the heat of the moment (for instance, those of thieves
caught red-handed and suspected witches). Insanity (including
epilepsy and sleeping sickness) appeared to match self-defence as a
legitimate defence to a charge of murder.34

Two significant aspects of Tiv culture may be highlighted. The first
is the Tiv paradox, noted by Bohannan, relating to witchcraft, where
the Tiv believe that one’s closest kin (agnates and one’s mother) is
simultaneously one’s refuge and support system, and also the people
most likely to harm one.

Referring to this as ‘a very overt Tiv belief’, Bohannan explains that
‘it is one’s agnates who bewitch one, but not the agnates of one’s
own generation who are, rather, one’s protectors against the elders of
one’s agnatic lineage’.3> He gives the background as follows:3°

Tiv explain much of their cosmography and most of their notions of illness
and misfortune by reference to tsav, which is sometimes translated into
English as ‘witch-craft substance’. Tiv say some of the elders of the
community, who have tsav and form the mbatsav, meet at night in order to
carry out rituals which are to the advantage of the lineage and all people

32 T Metz ‘Ubuntu as a moral theory and human rights in South Africa’ (2011) 11
African Human Rights Law Journal 532.

33 Bohannan (n 4 above) 31.

34 Bohannan 43.

35 Bohannan 44.

36 Asabove.
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who live within its area. However, in order to carry on their work they must
make human sacrifices from time to time, and it is as mbatsav that the
elders decide who is to be sacrificed. All illness and death is ultimately
attributable to tsav, usually it is the mbatsav among one’s agnates who
have reason and power to kill one.

Reviewing a court case in which a man was found guilty but insane for
killing a kinsman whom he thought was bewitching him, Bohannan
concludes that the accused had acted according to sound Tiv values,
and summarises the paradox as follows:3’

Agnatic kinsmen are loved and respected because they are kinsmen and
neighbours, but they are also feared because they share a common
patrimony with you and because, as a group, they must renew themselves
spiritually and ceremonially through spilling the blood of one of themselves
as a sacrifice.

The second cultural feature of note is significant in that it links to a
general point sought to be made in the article, namely, the
importance of ritual killings. The Tiv believe in human sacrifice, not
only for maintaining prosperity, but also for establishing what
Bohannan reports as the ‘great fetishes’.38 These sacrifices or
‘fortifying ceremonies’ require bits of the human anatomy for their
potency. A further upshot of such killings (which are considered
murder in modern Tivland and punishable by hanging) is related to
an instance where a man, in fear of being sacrificed in this way, pre-
emptiv 3}; killed the suspected perpetrator first in order to protect
himself.

Finally on the Tiv, Bohannan notes a matter of some interest, which
is that the material reveals a glaring difference between this society
and societies in the developed West: the almost total absence of
killings motivated by economic gain. He explains:*0

Lack of ‘economic motivations’ for murder is associated with the sort of
community life which Tiv live. One would find it impossible to keep or
enjoy anything which he might have gained by murder.

Bohannan relates an instance of a robbery where the Tiv attacked a
Hausa trader and took his goods, and makes the point that when the
murderers were caught, the goods were found to have been
distributed among kinsmen.

2.4 Thelgbo

Seeking to understand the nature of punishment among the Igbo of
Eastern Nigeria, Igwe*? classifies Igbo laws into two broad categories:

37 Bohannan (n 4 above) 47.

38 Bohannan 61.

39  As above.

40 As above.

41  Bohannan (n 4 above) 62.

42 ED Igwe ‘Igbo jurisprudence: A discourse on the nature of punishment in
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divine and human.*? The former pertains ‘to God, divinities, spirits
and ancestors’** and offenders need to be punlshed ‘either durln%
their life time or at the end of it, or even during their next life cycle’.*
Murder straddles both categories, being regarded not only as an
offence against society but also as a violation of divine law.

Crimes in Igbo law include homicide, incest, suicide, arson and
adultery. Murder was considered a crime against soaety as well as a
violation of divine law, since all life comes from God.*® The killer is
expected to hang himself, failing which he is banished. His property is
forfeited, and it appears that ‘his family is excluded from most
community privileges and also have their properties confiscated’,
although it is not clear whether this happens upon banishment or
only if he flees.*” Even a killing during war calls for ritual cleansing.

Where the killing is not perpetrated by kinsman upon kinsman, as
in the case where the murderer is from another wllage retributive
justice calls for a life-for-a-life to stave off war,™® as well as
compensatlon the latter being payable even in the case of accidental
killing.*®> An unproven suspicion of witchcraft leads to the suspect
being required to swear his innocence before a deity and, if over a
period no harm comes to him, he is presumed innocent — his guilt is
deemed proven if he suffers harm or illness.

An unusual crime found in the Igbo list is the crime of ‘unmasking a
masquerade’, which the writer describes as the removal of the mask of
a performer at an important ceremony, where the masked performers
are believed to embody the spirits of the ancestors. Unmasking, thus,
is tantamount to ‘killing an ancestral spirit’, with dire consequences
for the group.® The penalty for such behaviour is death. Penalties for
other offences on the list include banishment, ostracism, a fine or
forfeiture of property.

traditional African society’ (2011) 1 Filosofia Theoretica: Journal of African
Philosophy, Culture and Religions 119.

43 Igwe (n 42 above) 12.

44 As above.

45  As above, indicating a belief in reincarnation.

46 ‘The Igbo believe in the existence of a supreme being — God whom they call
different names according to subculture area groups’ (Igwe (n 42 above) 23). The
supreme being sits at the apex of the divine hierarchy which also comprises
divinities, spirits and ancestors.

47  Igwe (n 42 above) 12.

48 As above. The author cites the famous example from Chinua Achebe’s Things fall
apart as an illustration. A citizen of Umuofia village, a woman, was killed by the
people of Mbano, a neighbouring village. Umuofia demanded compensation in
the form of a young man and a virgin, failing which war with the Mbano village
would ensue. The virgin was given to the husband of the deceased, and the
young man was killed. As the author observes: ‘This takes care of both the human
and divine disharmony created by the offence of murder’ (126).

49  As above.

50 Igwe (n 42 above) 127.
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2.5 The Joluo

Wilson’s account of the Joluo (sometimes known as the Luo) of Kenya
starts with a revealing statement:>'

The Nilotic Joluo regard violence as an unnecessary loss of control, or at
best a calculated necessary last resort to secure goals which have been
carefully weighed and assessed as to the possible supernatural and social
consequences. The Joluo believe that a goal does not justify the means if
the means require violence, unless all methods of arbitration, conciliation,
appeal to authority, both temporal and supernatural have been tried and
proved to be unsuccessful or inadequate.

Nowhere in the other materials studied has there been such an
upfront description of an anti-violence principle as background to the
understanding of homicide in the society in question. Apparently the
reason is that ‘violence requires cleansing’ in order to ward off
supernatural consequences. This_belief in the supernatural permeates
the Joluo response to homicide:>2

Deeply ingrained is the notion that life goes on after death on earth — that
ancestors in the spirit world are able to influence the lives, conduct,
fortunes, for good or evil, of their descendants. Ghosts are more likely to
be benevolent if they can count numerous descendants on earth and
extremely malevolent if life on earth was cut short by violence or unnatural
death by war, accident, or suicide. The more descendants a ghost has, the
higher its status in the after-world, and therefore the greater its pleasure
and benevolence.

The Joluo distinguish between unpremeditated, heat-of-the-moment
killings arising from quarrels during drinking parties or incidents of
infidelity or sexual jealousy, which are regarded as less serious (and
having consequences only for the perpetrator) and premeditated
murder, which is believed to affect the whole group.

As is the case with other studies reviewed, social (and sometimes
geographical) distance plays a role. Murder by ‘outsiders’ leads to
immediate sanction, which may take the form of confiscation of
cattle, or the killing or banishment of the slayer. Sometimes the
slayer’s group will be required to give up a woman to bear an heir in
the name of the deceased.’® Linked to the Joluo belief in the
supernatural, the placation of the ‘ghost’ of the deceased appears to
be important. This will be further discussed below.

2.6 The Basotho

Closer to home, we begin with a scan of the approaches to homicide
among the Basotho. According to Ashton, homicide is considered a

51 Wilson (n 4 above) 182.

52 Wilson 184.

53 Wilson 183. ‘The woman would be regarded as the wife of the dead man; her
children would placate his ghost as father ...’
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civil wrong, as are assault and rape, and is punlshable by the
requirement of compensation.’* Compensation was in the range of
ten cattle for the killing of a male or female adult and four or five for a
child, or a figure set at the court’s discretion. No compensation was
payable upon the killing of a kinsman, for the same reasons as in other
communities studied, namely, that the givers and the recipients are
the same legal entity. Compensation was calibrated according to the
degree of culpability and, controversially according to Duncan, the
value of the victim.>> This was later elucidated by Palmer®® as
meaning social position rather than monetary value. Defences to
homicide included killings deemed to be lawful, such as those on
witches, enemies during wartime or in cattle raids, thieves caught in
the act and an honour k||||ng by a father on a son who has brought
dishonour to the family.>” Abortion and infanticide were dealt with by
the family even though they were not classed as lawful.>® Accidental
deaths were not prosecutable.

2.7 The Zulu

Krige starts off her chapter on the political organisation of the Zulus
with a useful description of ‘the tribe’, which is reproduced here
because in many ways it mirrors the social organisation of indigenous
communities in South Africa:>°

Among the Bantu, political organisation has not yet been divorced from
principles of kinship, and the true national unit appears to be the sib. In
pre-Shakan days, Natal was peopled by small exogamous sibs. But the sib
Is not a stable unit; it grows, sub-divides and is reinforced by sections of
people who have, for political reasons or because of an accusation of
witchcraft, fled from their own kin. In this manner it develops into what is
known as a ‘tribe,” consisting of people belonging to many different sibs.

The social organisation described above was underpinned by the
ascription of great powers to the King, who had both legislative and
judicial powers, although Krige warns that ‘in neither was he as
autocratic as the powers exercised by the great Zulu kings have led us
to suppose’,®? pointing to the role of eiders and councillors. Krige
refers to another limitation on the powers of the King, which was that
no killing could take place unless an offence had been committed, but
she concedes that it was easy enough for trumped-up charges to be
levelled by the King, especially against a rich man whose estate the
King may covet.®

54 H Ashton The Basuto (1952) 255.

55 P Duncan Sotho laws and customs (1960) 105.

56  VV Palmer The Roman-Dutch and Sesotho law of delict (1977) 114.
57  Ashton (n 54 above) 255.

58 As above.

59  EJ Krige The social system of the Zulus (1936) 217.

60 Krige (n 59 above) 218.

61 Krige 219.
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Homicide, then, was closely tied up with the powers of the King as
far as both its perpetration and its punishment were concerned.
Recognised crimes were witchcraft, desertion, incest and treason, all
of which were punishable by death. In many cases, the death of the
culprit was accompanied by the destruction of his homestead and
confiscation of his cattle, which were ‘eaten up’ by the King. Cases of
homicide were heard by the traditional courts of law and were
classmed into offences against the individual and offences against the
King.%? Some regard was had to mens rea for purposes of
punishment, where a fine or compensation may suffice for
unpremeditated killings. A fine was also exacted for adultery and rape
and, in aggravated cases, sometimes the death penalty. During the
reign of Shaka, there were a slew of offences specially created by him
which were punishable by death: trespassing into the royal harem;
eating the new harvest before the King had performed the first fruits
ceremony; and cattle rustllng

Apart from the death penalty, killings perpetrated by the rulers
were also known in traditional Zulu society. Krige points out that the
King was both the group’s representative to the ancestors, and the
nation’s chief medicine man, ‘the centre of all agrlcultural and war
ritual and representative of the unity of the tribe’.6% In these roles, the
King needed to be strengthened in order to be able to harness forces
in the universe for the benefit of the nation. Krige continues:®°

Furthermore, he must be strong, not only physically but magically. As
representative of the tribe, he must be a man who has been specially
fortified against all manner of harm, for so closely bound up with the
welfare of the tribe is the life of the King, that enemies can strike a blow of
the life of the tribe through him. By hurting the King, they can break up
the whole tribe.

For these reasons, the King undergoes strict strengthening
procedures:®°

On his accession, the Zulu King has to be spiritually prepared and fortified
for his office and for his fortification parts of the human body are essential.
The human body is the strongest and most powerful of all medicines, and
for doctoring a King the most effective parts must be used.

Finally, Krige reports on burial rituals which again involve the loss of
human life in the form of close household servants who are ritually
killed and buried with the King.®” This aspect will be discussed further
below.

62 Krige 229.

63 As above.
64  Krige (n 59 above) 233.
65 Krige 241.
66 As above.

67 Krige (n 59 above) 236.
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2.8 The Xhosa

According to Soga,®® AmaXhosa did not recognise the civil-criminal
distinction and recognised the death penalty only in the case of
witchcraft. He emphasises the point that ’[tlhe primary object of
Xhosa law ... is to preserve tribal equilibrium’,” and that the task of
the law is to guide the individual in maintaining the cohesion and
integrity of the group. In addition to this, the task of the courts was to
restore equilibrium rather than to dwell on guilt: [T]he ethical
question scarcely counts, restoration is the principal thlng Incest
witchcraft and rebellion fall into this category: They are objectionable
not because of moral reasons, but because they threaten the very
existence of the group.

Soga also mounts a persuasive argument about the Xhosa view of
murder, which he reports as being quite contrary to the Mosaic law of
an eye-for-an-eye. AmaXhosa avoid capital punishment for a reason,
says Soga, and such reasoning is ‘characteristic of the value placed upon
the life of an individual as part of the tribe’.”! The stock answer of the
Xhosa to the question as to why they eschew capital punishment,
accordlng to Soga, is ‘Why sacrifice a second life for one already
lost’.”? Instead, a heavy fineis paid.

2.9 Southern African peoples in general

There is an abundance of materials on homicide among the
indigenous communities in South Africa’? and its neighbours, and
perhaps all that can be done here is to summarise some of the data,
pulling out the common threads and any other information of special
interest or relevance.

Strongly echoing the Xhosa approach, AmaBhaca, also of the
Eastern Cape in South Africa, have a notion of crime which
distinguishes those offences that compromise the solidarity of the
group from inter-personal disputes. The former are seen as an attack
upon the King, who embodies the nation: Such is the Bhaca view of
murder, assault, witchcraft and incest. Again showing similarities with
the Xhosa, the response to murder is restitutive and not necessarily
the death penalty.”* The Swazi also differentiate between private
wrongs and cases ‘with blood’,”> which include murder and

68 Soga (n 2 above).

69 Soga 44.

70  As above. The ethical question here presumably is the issue of the moral turpitude
of the killing itself.

71 As above (my emphasis).

72 As above.

73 JMT Labuschagne & JA van den Heever ‘Liability arising from the killing of a fellow
human being in South African indigenous law’ (1995) 38 Comparative and
International Law Journal of Southern Africa 3, to whom | am indebted for most of
the citations in this section.

74 WD Hammond-Tooke Bhaca society (1962).

75  H Kuper The Swazi: A South African kingdom (1936).
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witchcraft, punishable by death coupled with the confiscation of the
slayer’s property.

M(innig76 and Harries”” on BaPedi, Prinsloo’® on Balobedu, Cook”?
on the Bomvana and Junod® on the Tsonga all speak of various kinds
of compensation for a killing, whether the death penalty is an option
(as in the case of BaPedi) or not. The models of reparation range from
giving cattle to enable a male member of the victim’s family to marry
a wife or the giving of a daughter as procreator, to the delivery of a
token number of beasts to the deceased’s kin ‘to dry the tears’,
sometimes allocated by the chief from the fine received. BaTlokwa
exact the death penalty (including euthanasia) for murder,
accompanied by a fine to the chief, a portion of which is used in the
purification rites.2! Myburgh and Prinsloo®? report that the Ndebele
prescribe the death sentence for murder but, in certain circumstances,
a fine or even corporal punishment.

In these responses to homicide, it is interesting to note the
defences that are allowed to a charge of murder, as they throw some
light on which killings are viewed as ‘lawful’ or in any other way
excusable. Self-defence is the most common exculpatory factor, and is
found among the Pedi of Phalaborwa, BaTlokwa, Batswana and
Bakwena®3 and the Ndebele. This is closely followed by the killing of a
witch or wizard (someone identified as such by a divination) or a thief
caught in the act. (It does appear that, for many indigenous
communities, the killing of a suspected witch mitigates the sentence,
is treated as a version of self-defence or, as in the case of the Tiv of
Nigeria, is characterised as a form of insanity.) Other common
defences include the killing of a wife’s lover, or a killing during conflict
with outsiders or in obedience to a lawful command. Amongst
BaTlokwa, provocation is a recognised defence while among
indigenous societies, generally, drunkenness is hardly ever acceptable
as a complete defence.

This review of Southern African societies is concluded with accounts
of two significant neighbours: the Swazi of Swaziland and the
Ndebele of Zimbabwe. The Swazi account is significant in that, of all
the countries in the Southern African Development Community
(SADC) region, the Kingdom of Swaziland arguably is the one nation

76  HO Monnig The Pedi (1967) 328.

77  CL Harries The laws and customs of the Bapedi and cognate tribes of the Transvaal
(1929).

78 MW Prinsloo Inheemse publiekreg in Lebowa (1938), cited in Labuschagne & Van
der Heever (n 73 above) 423.

79  PAW Cook Social organisation and ceremonial institutions of the Bomvana (1931).

80 HA Junod The life of a South African tribe Vol 1 (1927).

81 ASP Botha Inheemse strafreg in Qwagwa (1986), cited in Labuschagne & Van den
Heever (n 73 above).

82 AC Myburgh & MW Prinsloo Indigenous public law in KwaNdebele (1985).

83 | Church ‘Murder and culpable homicide’ in AC Myburgh Indigenous criminal law
in Bophuthatswana (1980) 78-80.
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state in the neighbourhood which survived the colonial experience
with its indigenous culture virtually intact.®* Kuper®> describes the
richness of Swazi culture, from precolonial times to the present day,
painting a picture of a nation in which the monarchy plays an
important role. Crime among the Swazi is divided into private wrongs,
and cases ‘with blood’.8¢” Private wrongs include theft, slander,
adultery and property disputes — all punishable by fines or
compensation, or both. ‘Blood’ cases are murder and witchcraft, both
punishable by death with confiscation of property, although
banishment is often substituted in the case of witchcraft. The heavier
penalties are invariably exacted where the offence is against the rulers
as opposed to commoners. However, for our purposes the real
significance of the Swazi lies in their rituals of kingship, which will be
discussed later in the article.8’

As for the Ndebele of Zimbabwe, their attitude to homicide mirrors
much of the values of other Nguni groups in the region. They divided
crime into two categories: amacala amakhulu (serious crimes which
included murder, treason and witchcraft); and amacala amancane
(less serious offences such as theft and domestic conflicts). The former
were heard before the King, while the latter could be dealt with by
any tribunal within the hierarchy of household heads, headmen and
chiefs.

Both murder and witchcraft were punishable by death, with
banishment being the norm in the case of unproven allegations of
witchcraft.8? Death was also the penalty for treason and other political
crimes, and in succession upheavals there was much evidence of
purges and massacres.”® However, as will appear below, our interest
in the Ndebele again lies in their model of governance.

3 Homicide in traditional African societies: Some
common themes

A quick review such as the one above throws up some commonalities
and a number of discernible trends, many at a fairly superficial level
but some having the potential for deeper analysis. For our purposes,
we shall concentrate on those themes that provide some insights into
our core question, which is that of seeking norms relating to the
taking of human life. From this perspective, recurring themes appear

84  See T Nhlapo Marriage and divorce in Swazi law and custom (1992) 4-5.

85  Kuper (n 75 above).

86  Kuper 36.

87 See sec 4 below.

88 S) Ndlovu-Gatsheni ‘Inkosi Yinkosi Ngabantu: An interrogation of governance in
pre-colonial Africa — The case of the Ndebele of Zimbabwe’ (2008) 20 Southern
African Humanities 386.

89 Ndlovu-Gatsheni (n 88 above) 387.

90 As above.
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to be the following: the group and its influence on the individual;
religion, especially notions of life after death; belief in the
supernatural; kinship as the basis of social relationships; and, in
selected cases, the issue of violence at the hands of those in authority.

3.1 The group and the position of the individual

In all the traditional communities reviewed, some version of the
communal ethic is in evidence in a stronger or weaker form,
depending on the group surveyed. It is assumed here that it is beyond
debate that African traditional societies displayed or were perceived to
display strong group solidarity in their social organisation. Wiredu
captures this well in the following statement:

In Africa it is anthropologically verifiable that generally, the operative ethic
is communalism. This is a kind of social formation in which kinship relations
are of the last consequence. People are brought up early in life to develop a
sense of bonding with large kinship circles. This solidarity starts from the
household and radiates outward to the lineage and, with some diminution
of intensity, to the clan at large. The normative meaning of this bonding
for an individual is that she has obligations to large groups of kith and kin.
This relationship is balanced in the converse by rights due to her from a
corresponding multitude of relatives.

As will be seen in the conclusion below, the ethic of group solidarity is
the single most important consideration in understanding the
approach to homicide in traditional African societies.

It is possible to proceed on the basis of this assumption even as
debates continue as to the existence, then and now, of this notion
and whether its influence persists. At least two ideas appear to be
embedded in the notion of group solidarity: kinship as the basis of
social organisation; and survival in the face of harsh economic
realities.

3.1.1 Importance of kinship

As pointed out by Wiredu, African societies are generally organised
around lineages, regardless of whether they remain small and close-
knit or have expanded into nations, nation states or indeed even
empires.”? One immediate offshoot of this in respect of homicide is
the distinction drawn between a killing involving close kin, distant kin,
and ‘outsiders’. As a general rule, killings within the family were
considered serious transgressions which, however, did not lead to the
death penalty, and sometimes did not necessarily lead to
compensation either. In the former instance, staying the death
penalty appeared to be based partly on the matter being ‘somewhat
private’ and subject primarily to the jurisdiction of family heads and

91 K Wiredu ‘An oral philosophy of personhood: Comments on philosophy and
orality’ (2009) 40 Research in African Literatures 15.

92 See, eg, Krige's description of the structure of the Zulu nation (Krige (n 59
above)).
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elders and supernatural sanction, and partly on a general reluctance
to compound the loss of a life with the taking of another.”3

In the latter case, compensation was not payable simply because of
the logic of role overlap: The people paying the compensation would
be the same people due to receive it, using the same pool of
resources.” As a result, the matter tended to be left to the ancestors
or God to punish, being considered a sin rather than a crime.”> Where
a fine was payable to the chief, the matter fell into the category
below.

3.1.2 Economic survival

There is an obvious overlap between the various reasons for the
strong hold of group dynamics in traditional society (for instance,
both religious and moral considerations play a part in mediating the
behaviour of members as kin or as part of the community). The
imperative of survival is one such consideration, which cuts across
many identity boundaries. In respect of homicide, the survival of the
group as an economic entity is key. Generally, members are
considered to ‘belong’ to the chief or the king in his roIe as the
embodiment of the unity and the well-being of the group.®® The issue
of the death penalty thus comes in, underlining the seriousness of
depriving the group of a productive unit in the struggle for survival,
whether the deceased’s role was that of warrior, agricultural producer
child bearer or medicine man.’’ The same logic underpinned the
rules regarding compensation to the victim’s family (usually in the
form of cattle to enable them to marry a wife, or the surrender of a
female, as procreator) in addition to any fines payable to the ‘state’.

The question that really cries out for an answer is whether power
and influence tilted in favour of the group and away from the
individual. On the evidence of the societies reviewed, there seems
little doubt that this question should be answered in the affirmative:
The primacy of the group comes through at all levels. A good
example is the question of ritual cleansing which, in all the societies
studied, underpinned a clear distinction between individual actions,
on the one hand, and their impact on the group and its well-being
and survival, on the other. A clear distinction was made between
punishments specific to the perpetrator (such as a court-imposed fine)
and group activity, usually involving a slaughtering to appease the

93 See, eg, Soga (n 2 above) 44.

94 Gluckman (n 16 above) 206.

95 As above.

96 Among the Zulu, this is captured in the saying ‘all blood belongs to the King’
(Krige (n 59 above) 228). Soga (n 2 above) refers to the chief as ‘proprietor of
every individual in the tribe’ (43).

97  As above.
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ancestorsé as expiation for the deed lest the group be visited with
calamity.”®

3.1.3 Religion, life and the hereafter

It is beyond the scope of this article to do a treatise on African religion
and its influence on the thinking of traditional communities. All that
can be managed here is an attempt to sketch the basic shape of those
belief systems that may fall under the rubric of religion, always with
the aim of determining their relevance to the issue of homicide.

There is no better place to start than with the seminal work of
Mbiti, who begins his treatise with the following words:?°

Africans are notoriously religious, and each people has its own religious
C]ystem with a set of beliefs and practices. Religion Eermeates into all the
epartments of life so fully that it is not easy or possible always to isolate it.
A study of these religious systems is, therefore, ultimately a study of the
eoples themselves in all the complexities of both traditional and modern
ife.

He goes on to assert that for the African, religion permeates all areas
of life and that ‘there is no formal distinction between the sacred and
the secular, between the rellglous and non-religious, between the
spiritual and the material .

Linking these thoughts with the so-called community principle,
Mbiti concludes: '’

Traditional religions are not primarily for the individual, but for his
community of which he is part. Chapters of African religions are written
everywhere in the life of the community, and in traditional society there are
no irreligious people. To be human is to belong to the whole community,
and to do so involves participating in the beliefs, ceremonies, rituals and
festivals of that community.

Very generally speaking, many tradltlonal religions will exhibit some
or all of the attributes listed by Igwe'%? in his discussion of the Igbo,
as follows:

98 See n 138 below. While there is evidence of the practice of group purification, this
matter is not in reality straightforward. Between the belief that death itself ‘casts a
shadow’ or ‘brings darkness’ over the living, and the religious need to avoid the
wrath of the ancestors at all costs, it is sometimes difficult to unravel motives
underlying various cleansing rituals, from the washing of hands by funeral
attendees before they re-enter the homestead, to the purification of the king as
the embodiment of the group, to routine ancestor appeasement ceremonies in
times of family misfortune. All these responses to death, in general, tend to cloud
the specific issue of homicide as a stain on the group necessitating corporate
cleansing. (See, generally, Kuper (n 2 above) 183-187; Wilson (n 4 above); R Lee
& M Vaughn ‘Death and dying in the history of Africa since 1800’ (2008) 49
Journal of African History 341.

99 S Mbiti African religions and philosophy (1989) 1.

100 Mbiti (n 99 above) 2.

101 As above.

102 Igwe (n 42 above) 123.
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. a belief in God - a supreme being, called by various names relating to
the roles of creator, protector, ruler of earth, sea and sky, and
generally perceived to reside ‘above’ (that is, in the sky, the clouds or
atop some fearsome mountain);

. a belief in divinities, who are spiritual beings who ‘act as servants of
God in His theocratic government of the universe’.'> The supreme
being is usually approached via the divinities;

. a belief in spirits — sometimes an overlapping concept with divinities,
sometimes separate. Spirits, according to traditional Igbo, are ‘good
or evil, benevolent or malevolent’ and may be used as a channel to
approach God;

. a belief in ancestors — who are ’deParted spirits who stand in close
relation to their family or tribe’’%% and who are regarded as
members, to varying degrees, of the families and communities to
which they belonged during their lifetime, a concept very familiar to
:ocal southern African traditional societies and systems of customary
aw;

] a belief in ma?ical forces — believed to emanate from the universe
and capable of being harnessed, for good or for evil, by those with
the skills or powers to do g9 This is the basis of the widespread
African belief in witchcraft,'%> an element that is important enough
to discuss separately (below).

The implications of these beliefs on the issue of homicide are readily
apparent, as are the obvious overlaps between them. Hopefully, the
influence of each will emerge in the discussion which follows.

Conscious of these overlapping elements, | propose to highlight
two aspects, which | believe are key to understanding traditional
attitudes towards life and death: belief in the hereafter; and belief in
the supernatural.

3.1.4 Belief in life after death

The belief among African traditional societies that life continues in
some form after a person’s physical death is so pervasive that it can be
categorised under headings as divergent as religion and family law.
According to Mbiti, ‘[d]eath stands between the world of human
beings and the world of the spirits, between the visible and the
invisible’.19 Using the example of a Ndebele funeral, Mbiti sketches
the procedures and rituals that are performed, and explains their
symbolism in relation to the Ndebele belief in the hereafter.

Thus, the spear with which the heir of the deceased strikes the
grave is for defence and protection ‘on the way to ... the new
country’; personal belongings buried with the body are for use in the
hereafter; and the animal slaughtered after the ceremony is likewise to
provide the deceased with food.'®” Post-funeral ceremonies and
rituals are equally redolent with meaning, cleansing the living from

103 As above.

104 Igwe (n 42 above), quoting HO Anyanwu African traditional religion from the
grassroots (1999) 112.

105 Mbiti (n 99 above) 124.

106 Mbiti 145.

107 Mbiti 147.
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the stain of death, mystically connecting them with the deceased and,
finally, ‘summoning back’ his spirit so that the unity of the living and
the departed can be established. Mbiti states:'%8

It is a ritual celebration of man’s con(west over death: For death has only
disrupted and not destroyed the rhythm of life. It indicates also that the
departed is not really dead: His is a living-dead, and can be contacted,
invited back and drawn into the human circles. The new ‘beast of the
ancestors’ symbolizes the continuing presence of the living-dead in the
family and among his people.

Wilson takes up the story, relating similar funeral rites and the
reasoning behind them directly to the Joluo attitude to homicide.'%’

Lee and Vaughn echo these sentiments:'1°

To simplify, the dead could only find their place as ancestors, rather than
vengeful ghosts, if their loss had been properly registered, not only by the
individuals closest to them, but by the social groups of which they were
members.

The message embedded in these examples is that each family
considers that it has members in the present as well as in the past;
that those in the past are the living dead whose condition in the
afterlife is largely dependent on the actions and piety of those they
left behind. They are thus likely to be well-disposed towards their
earthly kin if they are happy with their performance, and angry and ill-
disposed if they are not. The task of the living is to keep them happy
and well-disposed.

3.1.5 Belief in the supernatural

Allott' " refers to these beliefs and practices as ‘religio-magical’ when
emphasising their significance in customary law, thus confirming the
overlaps mentioned above. Whether considered as an aspect of
religion or some other kind of spirituality, the supernatural has always
played a key role in the lives of traditional African societies, explaining
daily phenomena, such as illness, or natural disasters, such as
droughts and floods. However, its most visible form in day-to-day
social interactions is the issue of sorcery or witchcraft.

All the societies reviewed in the article share a preoccupation with
witchcraft, and invariably reserve some of their severest penalties for
perpetrators, real or imagined.''? Krige reports that ‘witchcraft is
looked upon as the most terrible crime by the Zulus, and as such
cannot be tried by judicial process’!'3 because it is due to unforeseen

108 As above.

109 Wilson (n 4 above).

110 Lee & Vaughn (n 98 above) 342.

111 A Allott Essays in African law: With special reference to the law of Ghana (1960).

112 The death penalty is invariably invoked, sometimes preceded by torture and,
occasionally, involving the slaughter of the whole family and the confiscation of
property.

113 Krige (n 59 above) 225.
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forces discoverable only through divination, which appeals to the
same forces. Witchcraft is perceived not onIy as hurtlng individuals
and families, but also as destabilising the group.'' It is thus classified
variously |n many societies as a crime and/or a delict and even
treason.''> The same multifaceted interpretations lead to differences
in approach to sentencing, ranging from ‘exemplary’ harshness
(Zulu); death or banishment (Swazi); to a strong link to insanity (Tiv),
which has the effect of mitigating the sentence or providing a defence
in the case of one who kills a suspected witch as a pre-emptive strike.

3.3 Killings at the hands of authorities

Before the central issue of accountability is discussed, it is important to
treat the issue of homicide perpetrated by rulers or at their behest, or
in consequence of customs and rituals surrounding them. In the
previous discussion we have seen how traditional societies have
viewed, and dealt with, homicide amongst their members, with the
role of the rulers (whether an aristocracy, a militaristic leadership or
kinship hierarchy) being confined to adjudication and sentencing.

What has not received attention is the question of the taking of
human life in the absence of any wrongdoing on the part of the
victim, particularly in those cases where the killing is on the direct
orders of the ruler (but not in execution of a sentence for an offence),
or is done on his behalf or in pursuit of custom relating to him. For
convenience, | shall refer to the ruler as the king, and to the
phenomenon under discussion as human sacrifice.

Excluded from this discussion, as mentioned above, are killings in
execution of sentence for wrongdoing, self-defence and killings in war
or other conflict situations. Also excluded is the crime of ritual murder
as committed by ordinary citizens, and the issue of regicide, which is
the other side of the coin in the current discussion. The issue of
regicide will be discussed later in the article.

A final word of caution before the discussion: Although there is
ample anthropological evidence of the practice of ritual killing by or
on behalf of kings, in contemporary times the matter remains mostly
shrouded in secrecy. In this respect, it is no different from many other
traditional practices where there is a cult of secrecy, such as in respect
of the exact details of initiation rites.

A useful starting point is an understanding of the place and role of
kings in African traditional society. In the section of his book headed
‘Kings, q]ueens and rulers’, Mbiti has the following to say about
kingship:

Where these rulers are found, they are not simply political heads: they are
the mystical and religious heads, the divine symbol of their people’s health

114 See Soga (n 2 above) 45.
115 Krige (n 59 above) 227.
116 Mbiti (n 99 above) 177.
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and welfare. The individuals as such may not have outstanding talents or
abilities, but their office is the link between human rule and spiritual
government. They are therefore, divine or sacral rulers, the shadow or
reflection of God'’s rule in the universe. People regard them as God’s earthly
viceroys.

This is echoed by Krige, who describes the Zulu King as both
representative to the ancestors and chief medicine man, ‘the centre of
all agrlcultural and war ritual and representative of the unity of the
tribe”.'17 This explains the need for the King to be fortified for his
office, not only so that he can have powers to harness forces in the
universe for the benefit of the group, but also in order that he
becomes strong enough physically and magically to withstand
attempts to harm him, for to harm the King is to harm the nation.''8

For these reasons, the King undergoes strict strengthening
procedures.'!? Krige also reports on burial rituals which again involve
the loss of human life in the form of close household servants who are
ritually killed and buried with the King.'?® Human sacrifice for similar
purposes is reported as far afield as Asante in the nineteenth
century.

There is also evidence of ritual ‘fortifications’ involving human
sacrifice among the Tiv, although it is not clear if this was in all cases
at the behest of royalty.!22

4 Incidence and types of homicide: A summary

From the materials reviewed, it is evident that homicide occurred
significantly in traditional society, even frequently. What is difficult to
assess is the rate of the occurrences, because of the lack of uniformity
in the incidence of killing in the various traditional contexts, ranging
from societies like the Nuer, where it can legitimately be described as
‘over the top’, to systems such as those of the Joluo, where a
considered and apparently successful set of restraints operated to keep
the incidence of homicide muted.'>> However, in all the societies
studied, homicide presents as a human urge that they all struggled to
deal with.

117 Krige (n 59 above) 233.

118 Krige 241.

119 Krige 233 241.

120 Krige (n 59 above); Kuper (n 2 above) 82 notes similar practices among the Swazi.

121 C Williams ‘Asante: Human sacrifice or capital punishment? An assessment of the
period 1807-1874’ (1988) 21 International Journal of African Historical Studies 441.

122 Bohannan (n 4 above) 61.

123 To cite a non-African example, the Cheyenne of North America had in place a set
of restraints against homicide (banishment and the need for ritual cleansing)
which were effective because they merged personal punishment with group
renewal, thus deterring any hasty resort to killing. KN Llewellyn & E Adamson
Hoebel The Cheyenne way: Conflict and case law in primitive jurisprudence (1941)
132-135.
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An attempt to list the types of killing that took place would produce

something like the following:

] hot-blood fights and disagreements (the ubiquitous drinking party);

. sexual jealousy (crimes of passion including those triggered by
marital infidelity);

. accidental killings (eg the hunting party);

] negligent and/or reckless killings (to be distinguished from
accidents);

] premeditated killing (encompassing murder);

. war, cattle raids and revenge attacks;

. killings driven by ‘lawful instructions’ (these would include the
execution of a lawful death sentence, as well as ritual homicide
ordered by authority of custom);

. self-defence or other necessity which precluded mens rea (including,
in some societies, pre-emptive killing in the belief by the slayer that
he was the target of sorcery);

] violence involving family issues (infanticide, matricide, patricide,
sacrifice, euthanasia);

. killings driven by superstition and belief (for instance, deformities at
birth, including the issue of twins); and

. regicide, assassination and other political ‘solutions’.

All these kinds of killings come into sharp relief when, in each society,
they are compared to the defences accepted as being adequate to
exculpate completely or at least to mitigate sentence on the basis that
moral blameworthiness was reduced. Thus it is interesting to note
that, in addition to self-defence proper, many societies were prepared
to countenance the killing of a suspected sorcerer'?* and a thief
caught in the act, almost on the same basis of self-help. Also
interesting are the lengths to which some societies were willing to go
to extend the blanket protection of insanity and epilepsy, even
sleeping sickness, to certain categories of slayers.'?>

For our purposes, the deployment of defences and other
mechanisms of excusability begin to hint at the values of these
societies and the norms they observed in relation to the taking of
human life, a subject to which we now turn.

5 Homicide in traditional African societies: Norms and
sanctions

The question of sanctions is important in throwing some light on the
disapproval of certain kinds of behaviour, and how strongly or weakly
such actions were disapproved of. At the apex of the hierarchy of
disapproval stands the death penalty. In common with some modern
legal systems, the death penalty was considered appropriate for
premeditated killing (namely, murder), although in traditional systems

124 My informant on the Zulu explained the extended definition of a witch as anyone
who was caught lurking around someone else’s homestead in the dead of night
(Zondi interview, Durban, 3 September 2015).

125 See, eg, Bohannan on the Tiv (n 4 above).
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this highest form of disapproval was also extended to homicides that
contemporary systems would balk at. Indeed some kinds of killing, as
we have seen, were considered a duty.’

Generally speaking, traditional society reserved the death penalty
for murder, witchcraft, red-handed theft and treason.'?” The line
between the death sentence as an order of the court, the King and
other judicial process, on the one hand, and permission for a member
of the group to take the law into his own hands in certain
circumstances, is blurred.'?® One may thus qualify the earlier
statement by referrlng not only to the death penalty, but also ‘to any
death of a wrongdoer occurring at the hands of ordinary citizens for
which there were no repercussions’.'?° This has implications for the
discussion of accountability which follows, but for now it should
suffice that the sanctioned killing of a wrongdoer marked the pinnacle
of social disapproval.

There were other punishments. The taking of a life may result in a
fine, especially (but not excluswely) in those societies where the death
penalty was not recognised.'3? The fine may be coupled with a
requirement for compensation to the victim’s family. A fine could
expand to the confiscation of the slayer’s assets (which itself may be
executed in parallel with the death penalty). Banishment was another
mainstream punishment.'3! In earlier societies, the list of sanctions
may include an entitlement to revenge (blood-for-blood) by the
victim’s kin. Other forms of compensation included enslavement
and various versions of providing offspring to swell the ranks of the
victim’s lineage.'33

The philosophical question here is a challenging one. It is easy to
discern a very pragmatic motive in these arrangements, animated, on
the one hand, by a strong disapproval of wanton killing and, on the
other, by the practical need to ‘make good’ the loss to the deceased’s
kin. At a cursory glance, no evidence of ethical codes such as ubuntu
readily avails itself, but this perception will be interrogated at the
conclusion of the article.

It should suffice here to conclude that, on the question of
traditional values with regard to homicide, one clear norm which

126 Evans-Pritchard (n 8 above) 152.

127 Treason had a wide definition, including disobedience to the king and various
kinds of disloyalty.

128 As in the case of discovering a ‘witch’ ‘around one’s household at night or
catching a thief in the act’ (Zondi interview, Durban 3 September 2015).

129 As above. Methods of execution varied, ranging from clubbing to death to
throwing off a cliff. The harshest, involving torture, were reserved for sorcerers;
Krige (n 59 above) 227.

130 On the Xhosa, see Soga (n 2 above). It should be remembered that a fine payable
to the chief or king indicated that the offence was a crime, not a delict, or both.

131 On the Swazi, see Kuper (n 75 above).

132 Where a kinsman of the slayer was given up to the victim’s family for servitude.

133 By providing cattle for lobolo to enable the deceased’s brother or other relative to
take a bride, or by providing a young girl as a procreator.
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comes to the surface is this: Killing was not allowed except for good
reason. The reality is simply that the list of reasons considered to be
good reasons was, in the circumstances of those societies at the time,
somewhat longer than would be countenanced in modern law. Any
taboos that supported this norm appear to have been based on
religion and on the supernatural - namely, that wanton killing defiled
the group and consequently attracted the wrath of God, or the
ancestors, hence the need for ritual cleansing.'3* Compensation and
other forms of reparation were the secular side of the coin. Self-
defence and its variants are helpful in understanding the outer limits
of the norm, indicating when it was considered to have been
breached and when it was not.

6 Question of accountability

The Collins dictionary' 3> gives one of the meanings of ‘account’ as ‘an
explanation of conduct, especially one made to someone in
authority’, and describes ‘accountable’ as being ‘responsible to
someone for some action; answerable’. There is a stricter, more
formalised meaning in international law, a working version of which
for our present purposes can be formulated as follows, based on the
notion of the right to life.'3¢

The formulation concedes that there are various forms of
accountability, ranging from imprisonment and fines to non-criminal
forms, such as formal disciplinary processes and reprimands. The
question is whether any of these forms of accountability existed in
traditional society. The answer, after the review we have gone
through, must surely be in the affirmative. Unfortunately, that is not
the end of the matter. Several questions remain, such as whether such
forms of accountability actually imply the recognition of a right to life
as known in human rights law or by any other yardstick. That
interesting discussion is beyond the scope of this article, but the
question of human rights is raised vividly in one particular context,
which provides a fitting conclusion to these reflections on traditional
society.

This is the attempt to squarely confront the elephant in the room:
the killing of ordinary people by those in authority. | confine myself to
the ritual killing of members of the group by their leaders, specifically
kings. It was noted earlier that kings were considered to be the

134 For examples of ceremonies of atonement, see Evans-Pritchard (n 8 above) 154;
Krige (n 59 above) 228.

135 n 3 above.

136 ‘The failure of the state to take effective measures to identify and hold to account
individuals or groups responsible for violations of the right to life can itself be a
violation by the state of that right, even more so where there is tolerance of a
culture of impunity. Draft General Comment 3 on Article 4 of the African Charter
on Human and Peoples’ Rights (The right to life) para 7, commenting on para 3 of
the text.
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embodiment of the group,'3’ perceived to have both earthly and
magical qualities necessary for the protection of the collective. The
discussion is thus about that complex of issues which implicates the
so-called communal ethnic and questions of the right to life.

Time does not permit a full exposition of the terrain, but several
pointers to the argument should suffice in making the point. In the
first place, | am persuaded that the communal ethic or solidarity
principle is a reality for African societies and that continuing doubts
about this are the result of weak argumentation on the part of its
supporters or wilful blindness on the part of doubters. | will attempt to
make the point by referring to the work of African scholars who argue,
persuasively in my view, that the failure to acknowledge the
significance of kinship in the make-up of pre-colonial African societies
is a missed opportunity to understand Africans and the worId view
that animates their response, for instance, to human rights."

In brief, these writers make the point that a human rights
dispensation for Africa that consciously accepts and works with, rather
than against, these insights will find more resonance with African
populations. Second, many of these scholars question anthropological
and historical versions of pre-colonial societies which emphasise the
‘single despot’ view of African kingship.'3° Taken together, these
views paint a picture of political accountability by traditional leaders
that went far beyond anything found in modern constitutions.

Simply stated, the argument is that there was far more real
accountability in pre-colonial traditional society than there is in
contemporary African society. Asserting this argument, Ayittey
observes:

The indigenous form may be different from the Western. Nonetheless, the
important fact is traditional African rulers — chiefs and kings — are held
accountable for their actions and were removed from office or killed
(regicide) for dereliction of duty. By contrast, most modern African leaders
cannot be held accountable and commit crimes with impunity.

Ayittey details various accounts of West African societies where the
duties and responsibilities of a king were so onerous that many
candidates (where choice was possible) declined the honour when
offered because, in addition to a life of qenume powerlessness except
as a mouthpiece of the council of elders,™" their lives were forfeited if

137 Krige (n 59 above) 233.

138 GBN Ayittey ‘Traditional institutions and the state of accountability in Africa’
(2010) 77 Social Research 1183-1210; C Ake ‘The unique case of African
democracy’ (1993) 69 International Affairs 239-244; Ndlovu-Gatsheni (n 88
above) 375-397; C Ake ‘The African context of human rights’ (1987) 34 Africa
Today 5-12; Wiredu (n 91 above); Mbiti (n 91 above).

139 Ndlovu-Gatsheni (n 88 above) 378.

140 Ayittey (n 138 above) 1185.

141 The Zulu description of a king as umlomo ongathethi manga (the mouth that tells
no lies) embodies this notion in its implication that words uttered by a king are in
any case not his own (Zondi interview, Durban, 3 September 2015).
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their stewardship of the group did not pass muster. Both the Yoruba
and the Akan had mechanisms to trigger regicide, royal suicide or
abdication.'4? Family-sanctioned assassination of the leader was also
included.

In this regard, Ayittey is corroborated by Ndlovu-Gatsheni who
describes the development of the Ndebele kingdom from the
militaristic period of state formation to a ‘settled phase where the
contours of an accountable kingship started to emerge.'** He rejects
the model of a single despot, explaining his position as follows:'4>

By a single-despot model | mean the emphasis on precolonial forms of
governance as centralised pyramidal monarchies with all-powerful kings at
their apexes with power over both the life and death of their subjects ... In
the first place it is too simplistic to use a single-despot model to explain
African governance systems because the diverse nature of African societies
defies such generalizations. Each precolonial society had a unique set of
rules, laws and traditions suitable for particular contexts. These rules, laws
and traditions, commonly termed customs, formed the basis of how
people lived together as part of a community or state.

Elaborating on the settled phase, Ndlovu-Gatsheni maintains that it
was during this time that issues of governance, accountability,
legitimacy and human rights (long ignored during the turbulence of
the formative years) now began to receive attention in state
politics.

It was a phase marked by ‘royalisation” where, as the kingship took
on more shape and power, so also did the constraints on that power
increase. Ndlovu-Gatsheni explains:

In theory, the king was the head of state, head of government, religious
chief, commander-in-chief of the armed forces and the suFreme judge of
all criminal cases. In practice, however, the king was basically a ceremonial
head of state in all these posts and a source of unity in the state

This aligns with the view of Ayittey who states:'48

Generally, African natives accepted the king as a necessary evil. He was
necessary for the preservation of the social order but a potential danger. He
could abuse his powers and be intrusive, trampling on the independence
and freedom of his people. To resolve this dilemma, African ethnic groups
sought, with various degrees of success, to create some personality hidden
from public view but whose awe-inspiring authority could be invoked to
maintain order and harmony.

Such analyses support the assertion that African kings in early times
were not only accountable, but the things they were accountable for

142 Ayittey (n 138 above) 1195.

143 As in the Zulu case of the kiling of King Shaka (Zondi interview, Durban
3 September 2015).

144 Ndlovu-Gatsheni (n 88 above) 379.

145 Ndlovu-Gatsheni 378.

146 Ndlovu-Gatsheni 379.

147 Ndlovu-Gatsheni 383.

148 Ayittey (n 138 above) 1190.
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covered a much wider spectrum. So, for instance, as Ndlovu-Gatsheni
explains,'4° pre-colonial kings were accountable even for natural
disasters.1%0

Two points emerge from this. The first is that it would be difficult to
deny that the notion of accountability existed in traditional society,
even in its contemporary sense of requiring that consequences be
visited upon the taker of human life. The second is that, unfortunately,
this does not dispose of the matter of whether such accountability
was exacted in pursuit of a recognised right to life. When aides close
to the king arranged for people to ‘accompany’ the king to the other
side when he died, they believed they were acting in the common
good. As my KwaZulu-Natal informant said, ‘if not, it was just
murder’.!3" It is difficult to decide whether or not this is evidence that
a right to life was recognised in traditional society. On the one hand,
an argument may be made that, generally speaking, life was
respected and killings of this type were an exception to the rule (that
is, that taking life in pursuit of the common good was excusable), or it
may be contended that an example such as this proves the absence of
a notion of the right to life, on the other.

On balance, | believe that there is enough material to support an
assertion that traditional African society recognised a right to life; it
was in its operationalisation that the practice of these societies differs
markedly from modern practice.

In the first place, ‘life” would have meant something different to
these societies. As mentioned above, life would have been framed in
communal terms, both from a practical standpoint as well as in a
moral sense. A conception of a right to life would perforce conform to
this ethic, a notion that is perhags already hinted at in various versions
of the ‘wealth in people’ idea.'?

Additionally, as a human rights principle, the right to life would
need to be understood in terms of the possibility that an African
conception of human rights may be different from the Western
conception.

149 Citing C Ake ‘Rethinking African democracy’ (1991) 21 Journal of Democracy
43-78 and ] Cobbah ‘African values and human rights: An African perspective’
(1987) 93 Human Rights Quarterly 309-331.

150 Ndlovu-Gatsheni (n 88 above) 388. He also discusses accountability through
patronage, made possible by control of production (390-391). See also Ayittey
(n 138 above), who mentions other forms of accountability: regicide; fear of
secession; and traditional civil society watchdogs (1196-1200).

151 Zondi interview, Durban, 3 September 2015.

152 Whether this is in the form of the Xhosa reluctance to deplete the numbers of the
group by capital punishment, or the Swazi notion that people belong to the King.
See H Hannum ‘The Butare Colloquium on Human Rights and Development in
Francophone Africa’ (1979) Universal Human Rights 65, who asserts that the right
to life was much wider in traditional culture, entailing not only a prohibition
against killing but also an obligation to maintain needy members of the
community (69).
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Ake explains it as follows: '3

First, we have to understand that the idea of legal rights presupposes social
atomization and individualism, and a conflict model of society for which
legal rights are the necessary mediation. However, in most of Africa, the
extent of social atomization is very limited mainly because of the limited
penetration of capitalism and commodity relations. Many people are still
locked into natural economies and have a sense of belonging to an organic
whole, be it a family, a clan, a lineage or an ethnic group. The
phenomenon of the Ie?al subject, the largely autonomous individual
conceived as a bundle of rights which are asserted against all comers has
not really developed much especially outside the urban areas.

Ake elaborates further:'*

It is necessary to extend the idea of human rights to include collective
human rights for corporate social %roups such as the family, the lineage,
the ethnic group. Our people still think largely in terms of collective rights
and express their commitment to it constantly in their behaviour. [This
disposition] ... underlies the so-called tribalists voting pattern of our
ﬁeople, the willingness of the poor villager to believe that the minister from

is village somehow represents his share of the national cake, our
traditional land tenure systems, the high incidence of cooperative labour
and relations of production in the rural areas. These forms of consciousness
remain very important features of our lives. If the idea of human rights is to
make any sense at all in the African context, it has to incorporate them in a
concept of communal human rights.

If there is substance to these assertions, then such a conception of
human rights is bound to provide a context one cannot ignore in
assessing how the right to life would have been perceived in
traditional African society.

In the second place, traditional African societies were facing
exigencies in their daily lives which were quite different from
contemporary life. There were categories of killings then prevalent
that have no counterpart in modern conditions (or, at least, the
justifications of which were unique to those circumstances).
Infanticide, euthanasia, killing of the elderly and regicide would
largely fall in these categories.”™> The reasons are varied, ranging from
inhospitable climate and terrain making it imPossibIe for a nomadic
group to travel with the infirm, to superstition.'>®

Interrogating the link between the community principle and
human rights naturally leads to a reflection on the impact of this ethic
on morality. Here the work of Metz is instructive. Metz argues, to my

153 Ake (n 138 above) 9.

154 As above.

155 Although not exclusively discussing African societies, Diamond (n 5 above) 179
has a useful discussion of infanticide where, among the !Kung of the Kalahari, the
decision of whether to kill, eg, a deformed newly born is left to the mother.
Interestingly, Diamond points out that no ethical issue attaches to this act, since
the IKung believe that life begins not at birth, but when the child is given a name.

156 As above.
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mind convincingly, for a link between the communal ethic and ubuntu
as a moral theory.!®” Setting out to refute criticisms of ubuntu as
vague (that is, without ascertainable content), collectivist (and,
therefore, hostile to individual freedom) and anachronistic (because of
its traditional origins), Metz articulates a normative theory based on
the capacity for community represented by what he calls ‘identity’
and ‘solidarity’.>® This leads him to a more nuanced interpretation of
the popular rendition of ubuntu as meaning that ‘a person is a person
through other people’. According to his version, ‘one becomes a

moral person insofar as one honours communal relationships’.">’

Metz concludes: 160

According to this moral theory, grounded in a salient Southern African
valuation of community, actions are wrong not merely insofar as they harm
people (utilitarianism) or degrade an individual’s autonomy (Kantianism),
but rather just to the extent that they are unfriendly or, more carefully, fail
to respect friendship or the capacity for it. Actions such as deception,
coercion and exploitation fail to honour communal relations in that the
actor is distancing himself from the person acted upon, instead of enjoying
a sense of togetherness ...

Arguing on the basis of dignity being the keystone of human rights
and rejecting the Kantian view that persons have worth because they
have the capacity for autonomy, Metz describes his account as
asserting that persons have superlative worth ‘because they have the
capacity to relate to others in a communal way’.'®" This is an
attractive account of human rights from an African perspective as it
does not deny the resilience of the communal ethic as it, similarly,
does not deny the importance of human rights. This may yet prove
useful in untangling the Gordian knot posed above, namely, the issue
of accountability for homicide in situations where an assessment of
action as right or wrong centrally involves the well-being (however
perceived) of the group.

7 Conclusion

Having reviewed the practices and attitudes of a number of traditional
African societies on the issue of homicide, we are left with a sense that
we do not have to go very far to establish that these societies did
recognise and understand the notion of accountability. We also find
that such understanding encompassed aspects of accountability that
are recognised in modern society, namely, the subjection of a
perpetrator to sanctions. But there the similarity ends.

157 Metz (n 32 above).

158 Metz 538.

159 Metz 540.

160 As above.

161 Metz (n 32 above) 544.



HOMICIDE IN TRADITIONAL AFRICAN SOCIETIES 33

To understand this, we need to go back to the task at hand, which
is to see if there is anything in traditional practice that has resonance
in contemporary life relative to the taking of human life and the
consequences of such action. Heyns sets out the basics: 62

The right to life under international human rights law has two distinct
components. The first sets out the substantive norm, and provides that no
one shall be subjected to an arbitrary deprivation of his or her life. It is thus
preventative.

In respect of accountability, Heyns states:' 63

The second component of the right to life is that there shall be
accountability for arbitrary deprivations of life. Accountability entails
notions of justice, which is traditionally seen as requiring investigations and
where applicable, prosecutions, but increasingly also truth seeking and
reparations.

Importantly, Heyns emphasises that the lack of accountability for an
arbitrary def)rivation of life, itself, is ‘a stand-alone violation of the
right to life’'®% in international law.

Finally, observing that the right to life is not unlimited and may in
certain circumstances be curbed, Heyns discusses the ‘protect life’
principle, concluding that in current international law the right to life
calls for the taking of life only to protect another life. ‘Life may not be
taken for example purely to protect property.’!

This then puts into perspective the question posed earlier, namely,
whether the undoubted examples of traditional accountability imply
that a right to life was recognised in traditional African society. It also
puts into perspective the statement made that there are similarities
between the practices of traditional society and the requirements of
modern law, but that these similarities do not go far.

To make sense of the traditional African approach to homicide, one
has to understand that it is, predictably, pervaded by the community
principle, which itself is no stand-alone factor but part of a complex
set of interlinked considerations: religion; belief in the supernatural;
and the survival imperative. Inevitably, ‘life’ in the sense of the right to
life must have meant something to traditional society that is
fundamentally different from the meaning it has in contemporary
society. There is a sense in which it is not overstating the case to
suggest that a person’s life ‘belonged’ to her but to others as well.
Identifying her individual ‘right’ to this life was, therefore, not a single
linear calculation. A homicide in traditional society (whether
accidental, negligent or intentional) could invoke justifications, or
produce consequences, that are demonstrably different from anything

162 Heyns (n 7 above) 3.

163 As above.

164 As above.

165 Heyns (n 7 above) 4. One can already detect important divergences here between
international law and the norms prevalent in traditional society.
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that one might associate with, for instance, a killing in a South African
suburb or township today. In a traditional small-scale nomadic society
of hunter-gatherers or small-scale farmers, for instance, the taking of a
life might invoke explanations such as that she was a witch intent on
harming us or our crops; he was a thief endangering our livelihood;
she was a deformed baby representing a curse by the ancestors; he
was old and infirm, unable to travel with us when the snows come; he
was plotting against the king, destabilising the group and courting
the wrath of the ancestors. The list is long. Even in the case of a
straightforward murder, there were consequences not only for the
perpetrator but for the group (be it the clan or the tribe), and these
were differentiated according to whether the life taken was that of a
kinsman or an outsider.

Modern notions of accountability are only partly accommodated in
such a scenario, as are notions of life and notions of right, indeed even
of justice. That the contemporary notion of accountability is tied up
with justice is not surprising: It operates at a level where the nation
state, acting through elected representatives, requires to maintain
order among large populatlons the members of which are largely
strangers to each other.'%® In small societies where everybody knows
everybody else (and are most likely to be kin), the priorities may be
different — restoration of reIat|onsh|ps may be more important than
justice in an abstract sense.'®” The question whether restoration may
itself be an aspect of the idea of justice in such societies suggests that
further work needs to be done to understand the ‘mind’ of traditional
African societies on the matter of the taking of human life.

166 Diamond (n 5 above) has an illuminating discussion about the evolution of nation
states from small-scale origins in which he lists many of the features that changed
in the process (10-12).

167 As above.
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1 Introduction

Since the coming |nto effect of the Recognition of Customary
Marriages Act (RCMA),' case law show that customary rules and
practices that regulate the validity of a customary marriage have
undergone significant change.? The motivating factor has been the
Constitution of the Republic of South Africa, 1996 (Constltutlon) For
example, courts have accepted the rule laid down in Mabena v
Letsoalo4 namely, that a woman could now negotlate and receive
lobolo.” In accepting this change, Judge Dlodlo in Fanti v Boto cited
with approval Mabena v Letsoalo and observed that ‘[i]f courts do not
observe the role played ... by women in society, then that would
include failure ... on their part to participate in the development of
customary law’.%

In addition, courts have accepted the requirement that, under
Tsonga customary law, a husband who wants to marry a subsequent
wife must inform his first wife.” This, again, was based on the fact that
‘any notion of the first wife’s equallty with her husband would be
completely undermined if a husband were able to introduce a new
marriage partner to their domestlc life without her consent’.2 More
recently, in Nhlapo v Mahlangu® the court accepted evidence by
expert witnesses that according to Ndebele culture, ‘when a man
wants to enter into a second customary marriage he must have the
first wife’s approval’.'® In recognising this rule, the court made

1 The Recognition of Customary Marriages Act, 1998 (RCMA), which regulates all
customary marriages in South Africa, came into effect on 15 November 2000.

2 See, eg, the cases of Mabuza v Mbatha 2003 (4) SA 218 (C) and Mayelane v
Ngwenyama 2013 (4) SA 415 (CC).

3 In particular, sec 39(2) of the Constitution provides that ‘[w]hen interpreting any
legislation, and when developing the common law or customary law, every court,
tribunal or forum must promote the spirit, purport and objects of the Bill of
Rights’. In addition, sec 211(3) provides that ‘[c]Jourts must apply customary law
when that law is applicable, subject to the Constitution and any legislation that
specifically deals with customary law’.

4 In Mabena v Letsoalo 1998 (2) SA 1068 (T), decided prior to the RCMA, the High
Court gave effect to the living custom that allows the mother of the bride to
perform the task of negotiating and receiving lobolo. Traditionally, this
requirement was met if the agreement was between the bride’s and groom'’s male
guardians.

5 Fanti v Boto 2008 (5) SA 405 (C) para 21.

Fanti v Boto (n 5 above) para 21

According to expert witnesses’ evidence, the requirement was to ‘inform’ the wife

and her ‘consent’ was not needed. Mayelane v Ngwenyama (n 2 above) para 61.

8 Mayelane v Ngwenyama (n 2 above) para 72. In addition, the Constitutional Court
in para 74 observed, ‘given that marriage is a highly personal contract, it would
be a blatant intrusion on the dignity of one partner to introduce a new member
to that union without obtaining that partner’s consent’.

9  [2015] ZAGPPHC 142 para 34. Briefly, the challenge to the validity of the
marriage was brought by the first wife who alleged that, according to Ndebele
custom, her consent as the first wife was a requirement for subsequent marriages
by her husband.

10 Nhlapo v Mahlangu (n 9 above) para 33.

N O
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reference to the dictum in Mayelane v Ngwenyama and was of the
opinion that ‘consent of the first wife was a necessary dignity and
equality component of a further customary marriage in terms of
section 3(1)(b) of the Recognition Act’.

Against this brief background, the article explores whether courts
apply living or official customary law when establishing the validity of
customary marriages. The aim is to assess how courts address the
injustices of the past that led to the non-legal protection of vulnerable
parties, particularly women, in customary marriages. The article is
divided into five main sections. The second section briefly outlines the
legal framework regarding the requirements for a valid customary
marriage under the RCMA. This part also discusses the distinction
between living and official customary law. The third part is a
discussion of the two main approaches adopted by courts in
determining the validity of a customary marriage, namely, the ‘judicial
notice approach’ and ‘proof of customary law approach’. The fourth
section is a critical analysis of the cases discussed and addresses the
question whether courts protect vulnerable parties in a customary
marriage. The last section is a conclusion in which, borrowing from
Ozoemena's words, it is argued that ‘the value of the Recognition Act
as a tool to remedy the injustices of the past in relation to customary
marriages’'? can be achieved when courts apply living customary law.
Such an approach may partly also support the theory by various
scholars that the Constitution envisaged that courts would be
applying living customary law in order to fulfil their constitutional
obligations.

11 Nhlapo v Mahlangu (n 9 above) paras 30 & 33 as cited in Mayelane v Ngwenyama
(n 2 above) para 30.

12 R Ozoemena ‘Legislation as a critical tool in addressing social change in South
Africa: Lessons from Mayelane v Ngwenyama' (2015) 18 Potchefstroom Electronic
Law Journal 969 987.

13 TW Bennett ‘Reintroducing African customary law to the South African legal
system’ (2009) 57 American Journal of Comparative Law 1 11. Further, Bennett 8
observed that the ‘[c]onstitutional protection was reserved for the living law,
which was deemed a genuine feature of African culture’. See also W Lehnert ‘The
role of the courts in the conflict between African customary law and human rights’
(2005) 21 South African Journal on Human Rights 241 247. Lehnert (247) observes
that ‘the courts’ obligation to apply customary law must refer to the living law
because the distorted official customary law cannot be regarded as an expression
of the culture of black South Africans’. See C Himonga & C Bosch ‘The application
of African customary law under the Constitution of South Africa: Problem solved
or just beginning?’ (2000) 117 South African Law Journal 306 331 where similar
observations were made. In addition, Himonga & Bosch 328 observed that ‘[i]n
the South African situation, the recognition of a right to culture also implies the
recognition of theoretical frameworks of law that lie outside the legal positivists
approaches to law. Denying that law can exist outside the state-generated law is
tantamount to denying that there is a right to culture.” Reference can also be
made to C Himonga & A Pope ‘Mayelane v Ngwenyama and Minister for Home
Affairs: A reflection on wider implications’ (2013) Acta Juridica 318 321.
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2 Requirements for a valid customary marriage under
the Recognition of Customary Marriages Act

The RCMA regulates all customary marriages in South Africa.'*
According to section 2, it recognises two types of marriages, namely,
marriaqes concluded before and after the coming into effect of the
RCMA.'®> Marriages concluded before the RCMA are recognised
provided they are in existence and valid at the time when the Act
came into force.'® With the exception of KwaZulu-Natal, the
requirements for a valid marriage concluded before the RCMA are,
therefore, provided under traditional living customary laws as
observed by indigenous communities.'” These requirements, as
outlined by several scholars,'® include the age of puberty or
undergoing initiation ceremonies; consent of spouses; consent of
parents or guardians, especially the bride’s male guardian or father;
prohibited degrees of relationships, whereby most communities
prohibited marriages between members of the same clan; formal
delivery or handing over of the woman from her family to the family
of the husband; the agreement that lobolo will be delivered; and non-
existence of a civil marriage.

For customary marriages concluded in KwaZulu-Natal, the
requirements, as stipulated under section 38(1) of the KwaZulu Act on
the Code of Zulu Law and Natal Code of Zulu Law, are consent of the
father of the prospective wife (if a minor), which consent may not be
withheld without good reason; consent of the father of the
prospective husband (if a minor); and a public declaration by the
intended wife to an official witness at the celebration of the marriage

14 According to the Preamble, the RCMA is an ‘Act to make provision for the
recognition of customary marriages; to specify the requirements for a valid
customary marriage; to regulate the registration of customary marriages; to
provide for the equal status and capacity of spouses of such marriages; to regulate
the dissolution of customary marriages; to provide for the making of regulations;
to repeal certain provisions of certain laws; and to provide for matters connected
therewith’.

15 Sec 2(1) of the RCMA provides that ‘[a] marriage which is a valid marriage at
customary law and existing at the commencement of this Act is for all purposes
recognised as a marriage’. Sec 2(2) of the RCMA provides that ‘[a] customary
marriage entered into after the commencement of this Act, which complies with
the requirements of this Act, is for all purposes recognised as a marriage’. Sec 2(3)
provides that ‘[i]f a person is a spouse in more than one customary marriage, all
valid customary marriages entered into before the commencement of this Act are
for all purposes recognised as marriages’. Sec 2(4) provides that ‘[ilf a person is a
spouse in more than one customary marriage, all such marriages entered into
after the commencement of this Act, which comply with the provisions of this Act,
are for all purposes recognised as marriages’.

16 See also IP Maithufi ‘MM v MN’ (2012) 2 De Jure 405.

17  See TW Bennett Customary law in South Africa (2004) 194.

18 Eg, Bennett (n 17 above) 195 and C Rautenbach et al Introduction to legal
pluralism (2010) 50.
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that the union was with her free will and consent.'® After the RCMA
came into effect section 3(1) requires that both parties must be over
the age of 18;2% both parties must give consent to be married under
customary law;?! and, more relevant to this discussion, ‘the marriage
must be negotiated and entered into or celebrated in accordance with
customary law’.22

From the preceding paragraphs, whether a customary marriage
was concluded before or after the RCMA, one of the crucial
requirements for its validity is meeting the customary law
requirements. But what is customary law in the context of customary
marriage requirements? According to the RCMA, customary law is
defined as ‘the customs and usages traditionally observed among the
indigenous African peoples of South Africa and which form part of the

culture of those peoples’.?3 Literature informs us that there are mainly
two forms of customary law: living and official law.?* These forms
have been confirmed in, for instance, Bhe v Magistrate Khayelitsha,?
in which case the Constitutional Court stated: ‘the official rules of
customary law are sometimes contrasted with what is referred to as
living customary law, which is an acknowledgment of the rules that
are adapted to fit in with changed circumstances.’?® Again, in Mabena
v Letsoalo, the High Court held that there are two forms of customary
law, ‘an official version as documented by writers, and I|V|n% Ia
denotlng law actually observed by African communities’.
addition, legislation dealing with customary law also recognises the
coexistence of official and living customary law. For example, both the
RCMA and Reform of Customary Law of Succession and Regulation of
Related Matters Act of 2009 (Customary Succession Act) define
customary law as ‘the customs and usages traditionally observed
among the indigenous African peoples of South Africa and which form
part of the culture of those peoples’.?8

19  Sec 38(1) of the KwaZulu Act on the Code of Zulu Law 16 of 1985 and Natal
Code of Zulu Law published in Proclamation R151 of 1987, GG 10966.

20 Sec 3(1)(a)(i) RCMA.

21 Sec 3(1)(a)(ii) RCMA.

22 Sec 3(1)(b) RCMA.

23 Sec 1 RCMA.

24 Authors, eg, C Himonga et al (eds) African customary law in South Africa: Post-
apartheid and living law perspectives (2014) 27 have observed a third form of
customary law which is state generated by courts and legislation. On the general
discussion on dichotomy between official and living customary law, see generally
Himonga & Bosch (n 13 above) 319-331.

25 2005 (1) SA 580 (CQ).

26  Bhe (n 25 above) para 87.

27  Mabena v Letsoalo (n 4 above) para 1074.

28 See secs 1 of both the RCMA and the Customary Succession Act. It should,
however, be observed that, even though both legislations use the exact same
wording in defining customary law, there is a minor difference between the two.
The RCMA use the word ‘peoples’ and the Customary Succession Act use ‘people’.
The difference, however, does not affect the fact that both legislations envisage
the living customary law as observed by the indigenous communities. See also
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In addition, when determining the applicable customary law in the
context of customary marriage requirements, it is important to restate
that these laws are diverse due to the different ethnic groups that
exist in South Africa.? This diversity, compounded by the different
forms and sources of customary Iaw,3° gives rise to the need to
ascertain the applicable customary laws in a given case, which
remains a challenge.3! Furthermore, our courts have observed that
‘customary law is a ciynamic system of law that, along with society,
changes with time’.3? This position has led courts to emphasise the
importance of proving the custom in_ the context of customary
marriages. In Moropane v Southon,33 for example, the court
observed:34

African law and its customs are not static but dynamic. They develop and
change along with the society in which they are practiced. This capacity to
change requires the court to investigate the customs, cultures, rituals and
usages of a particular ethnic group to determine whether their marriage
was negotiated and concluded in terms of their customary law at a
particular time of their evolution.

Again, in Mayelane, the Constitutional Court observed:3°

First, a court is oblié;ed to satisfy itself, as a matter of law, on the content of
customary law, and its task in this regard may be an onerous where the
customary law rule at stake is a matter of controversy with the
constitutional recognition of customary law, this has become the
responsibility of the courts. It is incumbent on our courts to take steps to
satisfy themselves as to the content of customary law and, where
necessary, to evaluate local custom in order to ascertain the content of the
relevant legal rule.

The above discussion show that the Constitution envisaged that
courts will be applying living customary law.

definitions by different customary law scholars, eg Rautenbach et al (n 18 above)
29 define living law ‘as original customs and usages that are in constant
development’. Himonga et al (n 24 above) 27 refer to Hamnett’s description of
customary law ‘as a set of norms which the actors in a social situation abstract
from practice and which they invest with binding authority’. Bennett (n 17 above)
1 indicates that ‘customary law is derived from social practices that the
community concerned accepts as obligatory’.

29  Mayelane v Ngwenyama (n 2 above) para 51. See also Himonga & Pope (n 13
above) 322.

30 The different sources of customary law may include customs and usages of the
communities, case law and legislation.

31 See also recently observed by Ozoemena (n 12 above) 977 and Lehnert (n 13
above) 246.

32 See, eg, Bhe (n 25 above) para 87; Alexkor v Richtersveld Community 2004 (5) SA
460 (CC) para 52.

33 (755/12) [2014] ZASCA 76.

34 Moropane v Southon (n 33 above) para 36.

35 Mayelane v Ngwenyama (n 2 above) para 48.
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3 Approaches of courts in determining the validity of
a customary marriage

3.1 Judicial notice approach

The starting point for a discussion on whether courts apply official or
living customary law in determining the validity of a customary
marriagse is section 1(1) of the Law of Evidence Amendment Act
(LEAA).36 The LEAA provides that ‘any court may take judicial notice
... of indigenous law in so far as such law can be ascertained readily
and with sufficient certainty ...”3” Several authors agree that this
provision envisaged that courts will be applying ‘official customary
law’ since it is more certain than living customary law.3® For example,
Kruuse and Sloth-Nielsen have pointed out that ‘the application of
section 1 of the Law of Evidence Amendment Act is possible only
where the customary law is reasonable and certain’.3 In addition,
courts have observed that ‘ascertaining customary law from textbooks
and case law does not present problems’.#? Indeed, Ngcobo | in his
dissenting judgment in Bhe affirmed that*!

there are at least three ways in which indigenous law may be established.
In the first place, a court may take judicial notice of it. This can only
happen where it can readi(ljy be ascertained with sufficient certainty.
Section 1(1) of the Law of Evidence Amendment Act 45 of 1988 says so.

However, in ascertaining the applicable customary laws, section 39(2)
of the Constitution, which obligates courts to recognise and apply
customary law sub&ect to the Constitution and the Bill of Rights,
becomes relevant.*? As Bennett rightly pointed out, acceptance of
customary law by courts ‘involved complex issues of proof,
compliance with the Constitution, and the endorsement of culture
and tradition’.*3 In the context of customary marriage laws, the

36 Law of Evidence Amendment Act 45 of 1988, as amended by the Justice Laws
Rationalisation Act 18 of 1996.

37 Sec 1(1) LEAA. See also Himonga & Bosch (n 13 above) 308.

38 See, eg, Himonga & Pope (n 13 above) 323; H Kruuse & ] Sloth-Nielsen ‘Sailing
between Scylla and Charybdis: Mayelane v Ngwenyama’ (2014) 17 Potchefstroom
Electronic Law Journal 1710 1718.

39 Kruuse & Sloth-Nielsen (n 38 above) 1718. See also Himonga & Bosch (n 13
above) 336 who observed that this provision does not help with proof of
customary law.

40  Motsoatsoa v Roro [2011] 2 All SA 324 para 15.

41 Bhe (n 25 above) para 150.

42 The importance of these provisions in the context of customary law has been
widely observed. See eg Ozoemena (n 12 above) 981; Himonga & Pope (n 13
above) 323; and C Rautenbach & W du Plessis ‘African customary marriages in
South Africa and the intricacies of a mixed legal system: Judicial (in)novatio or
confusio?’ (2012) 57 McGill Law Journal 749.

43 Bennett (n 13 above) 1.
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Constitutional Court in Mayelane v Ngwenyama reaffirmed this fact as
follows:*4

When section 3(1)(b) thus speaks of customary law marriages, it necessarily
speaks of marriages in accordance with human dignity and fundamental
equality rights upon which our Constitution is based. It is no answer to
state that the definition of customary law and customary marriages in the
RCMA does not expressly state this. Those definitions must be read
together with the Constitution and this Court’s jurisprudence.

An examination of the cases in which the validity of a customary
marriage was challenged due to non-compliance with the formal
integration of a customary rule seems to suggest that courts comply
with section 1(1) of the LEAA but dlsregards the Constitution. A
prime example is Fanti v Boto.*> The issue in this case was the validity
of a customary marriage where there was non-fulfilment of the
requirement of formal delivery of the bride to the bridegroom’s
family. What was at stake was the husband’s right to bury his
deceased wife.#® The brief facts were that the first respondent’s
daughter passed away in Hermanus on 7 November 2007. Funeral
arrangements were made to bury the deceased in Hermanus, where
she was staging with the first respondent (her mother) at the time of
her death.#” A day before the funeral date, the applicant sought an
urgent application for an order declaring that he was entitled to the
custody and control of his wife’s body, and to determine when and
where his deceased wife was to be buried.*

The applicant’s founding affidavit deposed that he was married to
the deceased according to Xhosa customary marriage laws in 2005.
He further averred that in the conclusion of this marriage, he met the
Xhosa customary marriage laws, including payment of lobolo in the
amount of R3 000, and two bottles of brandy were delivered to the
first respondent 49 The first respondent denied the fact that a valid
marriage had taken place. She asserted that the initial payment was
not lobolo but imvula mlomo (the mouth-opener), the acceptance by
the bride’s family, WhICh only signifies willingness to enter into the
marriage negotiation.>® The court analysed the wording of the RCMA
and held that no valid marriage existed between the deceased and
the applicant.”! The result was that the mother of the deceased was

44 Mayelane v Ngwenyama (n 2 above) para 76. In addition, the Constitutional Court
approved the authority laid down in Gumede as follows: ‘This Recognition of
Customary Marriages Act not only makes provision for regulation of customary
marriages, but most importantly, it seeks to jettison gendered inequality within
the marriage and the marital power of the husband by providing for the equal
status and capacity of spouses’ (para 77).

45  Fantiv Boto (n 5 above).

46  Fantiv Boto para 1.

47  As above.

48  Fantiv Boto (n 5 above) para 2.

49  Fanti v Boto para 5.

50  Fantiv Boto para 8.

51 Fanti v Boto para 19.
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declared the person entitled to undertake funeral arrangements and
to bury the deceased daughter.>2

For purposes of the article, however, what is relevant is that in
holding that no marriage existed, the judge cited with approval the
essential requirements of a customary marriage as consent of the
bride, consent of the bride’s father or guardian, payment of lobolo,
and the handing over of the bride, as laid down in Mabuza v Mbatha
and other case law.>3 The Judge also made reference to scholarly
writings on these requirements.

Commenting on the importance of the requirement of the handing
over of the bride in validating a customary marriage, the court
observed:?

One does not merely inform the head of the family of the bride. The
customary marriage must take place in his presence and/or the presence of
those representing his family and who have been duly authorised to do so
.. The importance of these rituals and ceremonies is that they indicate in a
rather concretely visible way that a customary marriage is being contracted
and that lobolo has been paid and/or the arrangement regarding the
payment of lobolo have been made and that such arrangements are
acceptable to the two families, particularly the bride’s family.

Similarly, in Motsoatsoa v Roro,56 ‘the contention was that one of the
crucial prerequisites of a valid customary marriage, namely, the
handing over of the bride to the bridegroom’s family, is amlss

What was at stake was the right to inherit the deceased’s house.*® The
facts of the case are briefly that the applicant and the deceased were
lovers and lived together in the same house from 2005 until his death
in 2009. Before his death, the deceased introduced the applicant to
his parents and informed them of his intention to marry her.>’
Thereafter the deceased, through his garents negotiated and agreed
on lobolo with the applicant’s parents.”™ After his death, the applicant
approached the Department of Home Affairs, the third respondent,
with a request to have the customary marriage between herself and

52 Fanti v Boto para 29.

53 Fanti v Boto paras 19 & 20. The court made reference to Mabuza v Mbatha (n 2
above) and other authorities, including Gidya v Yingwana 1944 NAC (N&T) 4;
R v Mane 1947 2 PH H 328 (GW); Ziwande v Sibeko 1948 NAC (C) 21; Ngcongolo v
Parkies 1953 NAC (S) 103.

54 Fanti v Boto (n 5 above) paras 20, 22 & 23. Reference was made to the writings of
JC Bekker & NJJ Olivier Indigenous law (1995) as well as |C Bekker Customary law in
Southern Africa (1989).

55  Fantiv Boto (n 5 above) paras 21, 22 & 23. The court further commented that ‘all
authorities are in agreement that a valid customary marriage only comes about
when the girl (in this case the deceased) has been formerly transferred or handed
over to her husband or his family’.

56  Motsoatsoa v Roro (n 40 above).

57  Motsoatsoa v Roro para 7.

58  Motsoatsoa v Roro para 2.

59 Asabove.

60  Motsoatsoa v Roro para 3.
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the deceased registered posthumously.®’ She did not succeed. The
applicant then approached the Court on two grounds: that it be
declared that a customary marriage had existed between herself and
the deceased; and that the Department of Home Affairs be directed to
register the customary marriage between the applicant and the
deceased in terms of section 4(7) of the RCMA.6

The court, relying on the official customary laws and the academic
views of Maithufi and Bekker, Fanti v Boto, and Bennett,%* ruled that
no valid marriage existed due to non- compllance W|th the
requirement of the formal delivery of a customary marriage.®* Judge
Matlapeng, concluding that no valid marriage existed, observed:

One of the crucial elements of a customary marriage is the handing over of
the bride by her family to her new family, namely, that of the groom ...
Until the bride has been formally and officially handed over to the groom’s
people there can be no valid customary marriage.

A more recent example where the challenge to the validity of a
customary marriage was based on the requirement of the handing
over of the bride to the bridegroom'’s family is Mxiki v Mbata &
Another.®® What was at stake in this matter was the right to inherit
from the deceased estate.®” The case was an appeal from the court a
quo in which the trial judge had directed and ordered, first, that the
Department of Home Affairs register a customary marriage between
the deceased and the appellant concluded on 3 November 2007 and,
second, issue the appellant a customary marriage certificate.®® The
appellant alleged that she had entered a customary marriage with the
deceased in 2007 and that they were staying together until his death
in February 2009. She further alleged that a minor child had been
born out of this relationship and that the ey, were also the registered
owners of two immovable properties.?? In support of these
allegations, the appellant annexed to her founding affidavit a copy of
an acknowledgment of receipt of partial delivery of the lobolo.”® The
deceased’s father disagreed with the appellant and stated that the
November 2007 events did not constitute a customary marriage
agreement, as ‘the appellant was never handed over to the deceased’s

family as required by customary law’.”! In agreeing with the

61 Motsoatsoa v Roro para 4.

62  Motsoatsoa v Roro para 1.

63  Motsoatsoa v Roro para 20.

64  Motsoatsoa v Roro para 22.

65 Motsoatsoa v Roro paras 19 & 20.
66 [2014] ZAGPPHC 825.

67  Mxiki v Mbata (n 66 above) para 2.
68  Mxiki v Mbata para 1.

69  Mxiki v Mbata para 2.

70  Mxiki v Mbata para 3.

71 Mxiki v Mbata para 4.
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deceased’s father_and holding that no valid marriage had taken place,
the judge stated:”?

The Act requires that the marriage must be negotiated and entered into or
celebrated in accordance with customary law. The customary law of marriage
is, in my view, correctly stated by Matlapeng A] in Motsoatso v Roro
& Another 2011 (2) ALL SA 324 at para 17 as follows: ‘As described by the
authors Maithufi IP and Bekker JC “Recognition of Customary Marriages
Act 1998 and its impact on family law in South Africa” CILSA 182 (2002) a
customary marriage in true African tradition is not an event but a process
that comprises a chain of events. Furthermore it is not about the bride and
groom. It involves the two families. The basic formalities which lead to a
customary marriage are: Emissaries are sent by the man’s family to the
woman’s family to indicate interest in the possible marriage (this of course
presupposes that the two parties ie the man and the woman have agreed
to marry each other); a meeting of the parties’ relatives will be convened
where lobolo is negotiated and the negotiated lobolo or part thereof is
handed over to the woman'’s family and the two families will agree on the
formalities and date on which the woman will then be handed over to the
man’s family which handing over may include but not necessarily be
accompanied by celebration (wedding).

Further, the court was of the following opinion:”3

A customary marriage is a union of two family groups a bride cannot hand
herself over to her in-laws. Her family has to hand the bride over to her
husband'’s family at his family’s residence where the elders will counsel the
bride and the bridegroom in the presence of their respective families.
Accordingly, the court was of the view, it is the handing over of the bride,
even if the Jobolo has not been paid in full, that constitute a valid
customary marriage not the payment of lobolo as the court a quo found.

Consequently, similar to Fanti v Boto and Motsoatsoa v Roro, the court
concluded that ‘there can be no valid customary marriage until the
bride has been formally and officially handed over to her husband’s
family’.”# In holding that no valid marriage exists, the court relied on
the official customary law provided in Motsoatsoa v Roro and Bennett’s
writings.7 3

Furthermore, in Ndlovu v Mokoena,”® the question before the court
was whether the lobolo transaction concluded the marriage between
the deceased and Ndlovu. The brief facts were that Ndlovu made an
application claiming that she was the only customary wife of the
deceased and requested an order declaring the (alleged) customary
marriage between Mokoena and the deceased null and void. The
deceased had passed away in 2008.”7 As an educator in the service of
the Ministry of Education, pension benefits were payable to the wife
of the deceased. If the first alleged customary marriage had been
validly concluded, the pension was to be divided in half between the

72 Mxiki v Mbata para 9.

73 Mxiki v Mbata para 10.

74 As above.

75 Mxiki v Mbata (n 66 above) paras 9, 10 & 11.
76  (2973/09) [2009] ZAGPPHC 29.

77  Ndlovu v Mokoena (n 76 above) para 2.
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two wives.”® Before the court there were two customary marriage
certificates issued by the Department of Home Affairs. The first was
that of Mokoena and the deceased, dated 25 May 1991. The second
was that of Ndlovu and the deceased, dated 20 May 1998. The same
marriage officer issued both certificates after the death of the
deceased. The marriage officer who issued the marriage certificates
told the court that he, inter alia, had reference to a one-page_lobolo
negotiation document before he issued the marriage certificate.”®

The question that was before the court was whether the lobolo
transaction concluded the marriage between the deceased and
Ndlovu. The court referred with approval to the authority laid down in
the cases of Fanti v Boto and Mabena v Letsoalo, where it was held that
the lobolo transaction is but one of the two requirements for the
conclusion of a customary marriage. The other requirement is the
delivery of the woman to the family of the man. Judge Van Rooyen
consequently held:8

| have come to the conclusion that there are sufficient reasons for me to
intervene: there is no evidence that there was a delivery of Velaphi or that
they lived together and the court documents amount to supporting
evidence that a marriage had not been concluded. |, accordingly, find that
although there was no evidence of fraud, the marriage officer did not apply
his mind properly to all the facts which were before this Court and that the
certificate must be set aside.

3.2 Proof of customary law

The second approach in determining the validity of a customary
marriage is to call witnesses to prove the existence of a particular
custom. This is in line with section 1(2) of LEAA. Section 1(2) of LEAA
provides that ‘[t]he provisions of subsection (1) shall not preclude any
part from adducing evidence of the substance of a legal rule
contemplated in that subsection which is in issue at the proceedings
concerned’.

This provision, it is argued, envisages that courts will source living
customary rules from the experts of the community concerned. There
are several cases in which courts have adopted this approach and
called witnesses. In Mabuza v Mbatha,®! for example, the issue before
the court was the requirements for a valid siSwati customary
marriage.8? The brief facts were that the plaintiff and the defendant
entered into a relationship in 1989. The plaintiff fell pregnant in
September 1989. In or about November 1989 the defendant’s family
approached the plaintiff’s family to start negotiations for the lobolo
payments, and the penalty payment related to the fact that the
plaintiff had fallen pregnant out of wedlock. An agreement was

78  Ndlovu v Mokoena paras 1 & 2.
79  Ndlovu v Mokoena para 7.

80  Ndlovu v Mokoena para 12.

81 Mabuza v Mbatha (n 2 above).
82 Mabuza v Mbatha para 3.
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reached with regard to the payment of lobolo, which the defendant
paid in full. The plaintiff and defendant lived together as husband and
wife since about 1992 when the plaintiff moved into the house with
the defendant. 83

In 2000, and after the parties had relocated to the Western Cape,
the relatlonshlp between them termlnated and the plaintiff instituted
a divorce action against the defendant.84 The defendant opposed the
divorce action on the ground that no marriage existed between the
parties because under isiSwazi law, marriage req8U|red the payment of
lobolo and the formal handing over of the bride.®> The plaintiff herself
and an expert witness supplied evidence to the fact that a valid
marriage existed. The plaintiff's evidence was that there were three
requirements to a siSwati marriage: lobolo; ukumekeza (formal
integration); and formal delivery of the woman to her husband’s
family. She told the court that all the requirements had been met
except for the ukumekeza custom. The expert witness’s evidence was
that if the lobolo requirement and formal delivery took place, the
formal integration could be waived.8¢ In addition, the expert witness
concluded ‘that it was inconceivable that ukumekeza was so vital such
that it could not be dispensed with by agreement between the
parties’.

The evidence of the defendant and his expert witness was that
ukumekeza was_still a vital requirement. In particular, the expert
witness stated:

Ukumekeza is vital because it makes a woman a wife. If a bride did not go
through ukumekeza, she would be no more than a girlfriend even if ilobolo
[were? paid for her. llobolo does not change the status of a woman to that
of a wife. It is only the ukumekeza custom, according to Swati people,
which makes a woman a wife.

The court acknowledged that this customary requirement existed, but
held that the omission was not fatal and the marriage was recognlsed
as valid.8? In upholding the marriage as valid, Judge Hlope said that
Tiln my judgment there is no doubt that ukumekeza, like so many
other customs, has somehow evolved so much so that it is probably
practised dlf'ferently than it was centuries ago ..."?% More |mportantly,
the court declared that ‘[i]f one accepts that African customary law is
recognized in terms of the Constitution ... there is no reason ... why
the courts should be slow at developing African customary law’.”

83  Mabuza v Mbatha para 7.

84  Mabuza v Mbatha para 1.

85 Mabuza v Mbatha para 2.

86 Mabuza v Mbatha para 14.

87 Mabuza v Mbatha para 15.

88 Mabuza v Mbatha para 21.

89  Mabuza v Mbatha para 27.

90 Mabuza v Mbatha paras 25-27 (my emphasis).
91  Mabuza v Mbatha para 30 (my emphasis).
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Another example where proof of a particular customary rule by
witnesses led to the vaI|d|ty of a marriage is the case of Nthejane v
Road Accident Fund.?? In this case, the plaintiff, acting on behalf of her
minor son, sued the defendant for certain damages ar|5|n9q3 out of the
death of her husband, the biological father of her son.”” The brief
facts of this case were that the parties agreed to enter into lobolo
negotiations. These negotiations took place, and it was agreed that
the deceased’s family would give ten cows as lobolo. The parties also
agreed that delivery of the lobolo was to take place at a later stage.”*
The defendant, however, challenged the validity of a customary union
due to non-fulfilment of the lobolo requirement.” The issue for the
court to decide was whether or not the plaintiff was married to the
deceased in terms of a customary law. The plaintiff and her
grandfather gave evidence that the requirements of lobolo and formal
delivery of the woman had been met. The defence did not challenge
this. In holding that the marriage was valid, the court simply observed
‘that the lobolo agreement was acceptable to both families and that,
therefore, the arrangement was in accordance with their customary
practices’.”®

In addition to these cases, in Mayelane v Ngwenyama®’ the
appellant challenged the validity of the marriage between her
deceased husband and the respondent due to the fact that she, as the
first wife to the deceased, had not been consulted before the marriage
was concluded. The brief facts of the case are as follows: On 1 January
1984, the first respondent, Ms Mdjadi Florah Mayelane, was married
to the deceased, Hlengani Dyson Moyana, according to customary
law and tradition at Nkovani Village, Limpopo. Three children were
born out of the union. The marriage was not registered. The deceased
died on 28 February 2009 and the marriage was still subsisting. When
the first respondent sought to register the customary union at the
Department of Home Affairs after the death of the deceased, she was

advised that the appellant, Ms Mphephu Maria Ngwenyama, had also
sought to register a customary marriage all%gedly contracted between
her and the deceased on 26 January 2008.°

The first respondent challenged that the purported marriage
between the deceased and the appellant was ab initio null and void
because of the fact that she had not been consulted before it was
concluded. The Constitutional Court complied with both sections 1(1)
and (2) of the LEAA and called nine witnesses.?? In taking into

92 (2011) ZAFSHC 196.

93 Nthejane v Road Accident Fund (n 92 above) para 1.

94  Nthejane v Road Accident Fund para 9.

95  Nthejane v Road Accident Fund para 8.

96 Nthejane v Road Accident Fund paras 9 & 11.

97  Mayelane v Ngwenyama (n 2 above).

98  Mayelane v Ngwenyama para 4.

99  The composition of these witnesses was as follows: three in subsisting polygynous
marriages; one advisor to the traditional leaders; one commissioner in the
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account their evidence, the court found that the living law of Xitsonga
required that the first wife be informed of her husband’s impending
subsequent marriages. Consequently, the Court invalidated the
subsequent marrlag]e on the basis that consent from the first wife had
not been obtained.'% The Court arrived at this decision by, inter alia,
applying the constitutional principles of equallty and dignity as they
relate to the first wife and the husband.'®" As rightly pointed out by
Kruuse and Sloth-Nielsen, the view of the Constitutional Court was
that ‘informing’ and ‘consent’ were tradltlonally accepted legal norms
upon which a valid marriage could exist.'%? In this case, however, a
different conclusion was reached despite the fact that courts adopted
the same approach as in Mabuza and Nthenjane. 103

The last example is Moropane v Southon.'% The issue before the
court was whether the parties were married according to customary
law or civil law. This case was an appeal from the High Court in which
the trial judge had held that there was a valid customary marriage
between the appellant and the respondent. The brief facts of this case
were that Moropane (the appellant) and Southon (the respondent)
met and fell in love in 1995. At the time, Moro ane was still married
to his former wife whom he divorced in 2000 10511 2002, Moropane
proposed marriage to Southon. According to Southon and her
witnesses, she concluded a customary marriage because the lobolo
and formal delivery of the brlde to her husband’s family, among other
requirements, had been met.'% Moropane disputed the fact that a
valid customary union had come into existence. According to him, the
so-called lobolo paid by his emissary was, just as in Fanti v Boto, for
pula molom/go kokota (literally translated as ‘opening the mouth to
start the marriage negotiations”). Moropane also admitted that
Southon, accompanied by her aunt, had come to his home, but
maintained that she was delivered not as a makoti."

Two expert witnesses were led to assist the court in determining
whether the marrlage between the parties met Pedi customary
marriage requirements.’® Both experts agreed that the customary
marriage requirements for a valid customary marriage amongst the
Bapedi people included negotiations; agreement; the payment of
lobolo; and formal delivery of the woman, among others. More
importantly, both experts agreed that the handing over of the makoti

Commission on Traditional Leadership Disputes and Claims; two traditional
leaders; and two academic experts.

100 Mayelane v Ngwenyama (n 2 above) para 87. Apart from non-fulfiiment of this
requirement, lobolo and other customary requirements were also not met.

101 Mayelane v Ngwenyama (n 2 above) para 83.

102 Kruuse & Sloth-Nielsen (n 38 above) 1721.

103 Mayelane v Ngwenyama (n 2 above) para 4.

104 Moropane v Southon (n 33 above) 76.

105 Moropane v Southon para 4.

106 Moropane v Southon paras 7-14.

107 Moropane v Southon paras14-15.

108 Moropane v Southon para 39.
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to her in-laws was the most crucial part of the customary marriage.'%®
The court found that the essential requirements for a valid customary
marriage according to the Bapedi people had been met and,
therefore, upheld the decision of the court a quo that a valid
customary marriage existed.''°

4 Critical analysis: Are courts applying living or official
customary law?

In determining the validity of customary marriages, three main
observations are made. First, courts seem to apply a new form of
customary law, which is not based on official or living customary law.
Second, courts are seen to strictly adhere to official customary law as
found in the books and case law. Lastly, courts accommodate and
recognise particular living customary rules as practised on the ground.
The impact of these approaches on the validity of customary
marriages and the protection of women found in these marriages is
discussed below.

4.1 New form of customary law

An examination of the cases discussed reveals that, in some instances,
courts do not apply ‘living’ customary law or ‘official” customary law
when determining the validity of customary marriages.'!” The
preference has been to apply a new form of customary law that is
either justified on the ‘development of customary law’, or on the
‘equality of spouses in a customary marriage’ envisagled by section 6
of the RCMA, read with section 9 of the Constitution.''? This position
has led Kruuse and Sloth-Nielsen to observe that ‘courts have had to
enter the law-making arena ... where current environment ... provides
inadequate direction’.13

For example, in Mabuza v Mbatha, two expert witnesses gave
contradictory views on whether the requirement of the formal
integration of the woman may be waived or not. Judge Hlope
concluded that a valid customary marriage existed based on the fact
that ‘if one accepts that African customary law is recognised in terms

109 Moropane v Southon para 40.

110 Moropane v Southon paras 55-57.

111 See also similar observations by Bennett (n 13 above) 11 and Himonga & Pope
(n 13 above) 329.

112 Sec 6 of the RCMA provides: ‘A wife in a customary marriage has, on the basis of
the equality with her husband and subject to the matrimonial property system
governing the marriage, full status to acquire and dispose of property ..."

113 Kruuse and Sloth-Nielsen (n 38 above) 1731. See also Bennett (n 13 above) 2 who
observed, in 2009, that once living law becomes a primary source of law, ‘the
courts start playing the role of law-makers’.
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of the Constitution ... there is no reason, in my view, why courts
should be slow at developing African customary faw’. 114 Similarly, in
Mayelane v Ngwenyama, where evidence tendered by witnesses made
it clear to the court that the requirement was to ‘inform’ the first wife,
in the following terms:'1>

(a) although not the general practice any longer, VaTsonga men have a
choice whether to enter into further customary marriages; (b) when
VaTsonga men decide to do so they must inform their first wife of their
intention; (c) it is expected of the first wife to agree and assist in the
ensuing process leading to a further marriage; (d) if she does so, harmony
is promoted between all concerned; (e) if she refuses consent, attempts are
made to persuade her otherwise; (f) if that is unsuccessful, the respective
families are called to play a role in resolving the problem; (g) this resolution
process may result in divorce; and finally, (h) if the first wife is not informed
of the impending marriage, the second union will not be recognised, but
children of the second union will not be prejudiced by this as they will still
be regarded as legitimate children.

The Constitutional Court, however, developed Xitsonga customary
marriage rule of inform to make consent a requirement for a
subsequent marriage.''®

4.2 Living customary law

The Constitutional Court in Alexkor v Richtersveld Community observed
that ‘[i]t is important to note that indigenous law is not a fixed body
of formally classified and easily ascertainable rules’.'!” In the context
of this discussion, where courts apply living customary law, courts
have accepted that it complies with constitutional requirements and
therefore the general outcome has been validation of that the
marriage. This outcome resonates with the observations made by
Lehnert and Bennett in 2005 and 2009, respectively, that courts
assumed that living customary law was more likely to comply with
constitutional values, particularly the right to equality and dignity.''®
For example, courts seem to accept validity of a particular living

114 Mabuza v Mbata (n 2 above) para 30.

115 Mayelane v Ngwenyama (n 2 above) paras 61 & 122. See also evidence of
Headman Maluleke in an additional affidavit where it is stated: ‘The prospective
bridegroom should inform his existing wife about his intentions to marry another
wife. He informs her so that she should not be surprised in seeing another wife. It
is not a requirement to even advise as to the identity of the prospective
subsequent wife. Whether she gives her consent or not, the prospective
bridegroom will proceed with his plan to marry another wife.

116 Mayelane v Ngwenyama (n 2 above) para 75. See also discussion by Ozoemena
(n 12 above) 979.

117 Alexkor v Richtersveld Community (n 32 above) para 52. See also Himonga & Pope
(n 13 above) 321 and Bennett (n 13 above) 11 who, however, observed that the
first acceptance of living customary law was in Ex Parte Chairperson of the
Constitution Assembly: In re Certification of the Constitution of the RSA, 1996, 1996
(4) SA 744 para 197 where the Constitutional Court held that the Constitution
guarantees ‘the survival of an evolving customary law’.

118 Lehnert (n 13 above) 247 and Bennett (n 13 above) 8-9. The rights to equality
and dignity are provided for in secs 9 and 10 of the Constitution, respectively.
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customary rule where expert witnesses are called to give evidence
despite differences in their opinions. The courts simply believe the one
and disregard the other opinions. For example, in Moropane v
Southon, the court accepted evidence by expert witnesses on the Pedi
marriage requirements and upheld the decision of the court a quo
that a valid marriage existed despite the differences in the evidence
given."' The differences in the evidence given by the expert
witnesses related to whether money could be used as lobolo, and
whether it was in accordance with Pedi culture to slaughter a sheep
instead of a cow, among others.120

In some instances, courts seem to accept living customary law,
even where parties before the courts give the only evidence on the
applicable living customary law. The only qualification seems that the
other party must not have opposed it. For example, in Nthenjane, the
court accepted the evidence that lobolo and formal integration
requirements had been met. In this case, evidence was given by the
plaintiff and her grandfather and was not opposed by the
defendant.’?

Furthermore, and more important to the characteristics of
customary law, in the application of living customary law, courts seem
to pay regard to the fact that customary law is dynamic and changes
with social circumstances.'?? This position is well summarised by the
Constitutional Court in Bhe, as follows:123

True customary law will be that which recognises and acknowledges the
changes which continually take place. In this respect, | agree with Bennett’s
observation that ‘[a] critical issue in any constitutional litigation about
customary law will therefore be the question whether a particular rule is a
m%/thical stereotype, which has become ossified in the official code, or
whether it continues to enjoy social currency’.

4.3 Official customary law

Where courts apply official customary law, the inevitable result has
been the invalidation of marriages. The discussion has also revealed
that issues raised in challenging the validity of marriages are about
legal recognition as a spouse to inherit from the deceased estate. For
example, in the cases of Motsoatsoa v Roro, Ndhlovu v Mokoena and
Mxiki v Mbata, what was at stake was the right to inherit the intestate
estates of the deceased. The application of official customary law,
without considering the issues at stake, therefore, leads to harsh
consequences for vulnerable parties, particularly women and children.

119 Moropane v Southon (n 33 above) paras 39-40.

120 Moropane v Southon para 41.

121 Nthejane v Road Accident Fund (n 92 above).

122 See discussions by Ozoemena (n 12 above) 975 on the impact of law in
addressing social change.

123 Bhe (n 25 above) para 86.
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In acknowledging the adverse consequences due to the application
of off|C|aI customary law, the Constitutional Court in Bhe observed
that'?

.. magistrates and the courts responsible for the administration of intestate
estates continue to adhere to the rules of official customary law, with the
consequent anomalies and hardships as a result of changes which have
occurred in society. Examples of this are the manner in which the Bhe and
Shibi cases were dealt with by the respective magistrates.

Therefore, as is evident from these cases, if the application of official
customary law will ‘lead to correctness of decision but consequently
to an |n]ust|ce nullity must [therefore] give way to an intended
validity’.’>> Moreover, in cases such as Fanti v Boto where other
customary requirements have been met, particularly that of both
spouses having given consent, courts seem to be unfair to insist that
the non-fulfilment of only one requirement should lead to the
invalidity of a marriage.

5 Conclusion

The discussion of cases reveals that there is a disparity in addressing
the injustices of the past when official or living customary law is
applied in the context of customary marriages Vulnerable parties are
protected where courts focus on the ‘essence’ of customary law and
apply living customary law.'26 They are also protected where courts
develop living customary laws in line with the Constitution and the
Bill of Rights.'?’ Indeed, the Constitutional Court observed in
Mayelane v Ngwenyama: 28

This Court has accepted that the Constitution’s recognition of customary
law as a legal system ... requires innovation in determining its living
content as opposed to the potentially stultified version contained in ...
legislation and court precedent.

However, as Bennett rightly points out, the challenge with this
preference for living customary law ‘is how this living law is to be
discovered and how it can be proved’.'?? Indeed, in Mayelane the
Constitutional Court observed these challenges130 and cited with
approval the dictum in Bhe case that ‘the difficulty lies not so much in
the acceptance of the notion of “living” customary law but in

124 Bhe (n 25 above) para 87

125 Rautenbach & Du Plessis (n 42 above) 766.

126 See Mabuza v Mbata (n 2 above).

127 Mayelane v Ngwenyama (n 2 above) para 43.

128 Mayelane v Ngwenyama (n 2 above).

129 Bennett (n 13 above) 11. See also Kruuse & Sloth-Nielsen (n 38 above) 1717.

130 In Mayelane v Ngwenyama (n 2 above) para 25, the Constitutional Court also
pointed out that ‘[plaradoxically, the strength of customary law - its adaptive
inherent flexibility — is also a potential difficulty when it comes to its application
and enforcement in a court of law’.
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determining its content and testing it ... against the provisions of the
Bill of Rights'.

Despite the challenges, there is no doubt that the RCMA is an
attempt to address historical injustices to women. Therefore, it cannot
have unintended consequences for the women it seeks to protect.'3
Moreover, courts have welcomed the RCMA as'32

a belated but welcome and ambitious legislative effort to remedy the
historical humiliation and exclusion meted out to spouses in which
marriages were entered into accordance with the law and culture of the
indigenous African people of this country.

This was recently reiterated in Maropane v Southon, that ‘[t]he primary
objective of the RCMA is to give customary marriages recognition
which was not the case under the past odious apartheid regime’.’

In light of the above, courts must be sensitive to such issues and
develop official customary rules or apply living customary law in line
with the Constitution in order to protect the vulnerable parties. More
importantly, the choice is not only between applying living or official
customary Iaw but how courts develop these laws in line with the
Constitution.'3* Indeed, in Mabuza v Mbatha ‘[t]he court held that
the test for the validity of indigenous law is ... consistency with the
Constitution’.!33

131 Gumede v President of South Africa [2008] ZACC 23 paras 161-162.

132 Maropanee v Southon (n 33 above) para 44. See also Mayelane v Ngwenyama (n 2
above) para 26.

133 As above.

134 Himonga & Bosch (n 13 above) 331 (my emphasis).

135 Mabuza v Mbata (n 2 above) para 32.
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Summary

This article identifies ‘peace’ as a strategic value in promoting human
rights in Africa. The objective is to juxtapose the theoretical and practical
foundations of ‘peace’ as a conceptual basis for the promotion of human
rights into a substantive reality. The article does not examine the status of
Africa’s political context as such, an undertaking which will redirect the
envisaged assumption of the stability of African governments in the
regulation of state authority. The article is premised on the notion that
such stability may provide a foundation for ‘peace’ as a value that is likely
to create an environment conducive to greater respect for all human
rights.
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1 Introduction

The promotion of human rights in Africa is seen against the
background of their development within the framework of
international human rights." This evolution of rights is owed to the
struggles within African states in the colonial and post-independence
eras. As a consequence, ‘human rights have been elevated as a matter
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1 A d’Amato ‘The concept of human rights in international law’ (1982) 82 Columbia
Law Review 1110-1159.
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that deserves the attention of African governments and seen_as a
value that inform and inspire grass-roots approaches to them’.? The
inspiration for their development is deduced from the quest to uphold
the inherent values in human rights norms and standards that should
represent a qualitatively higher form of unity and integration for the
African continent.> Their development paves the way for the
integration of ‘peace’ as a central value in the general system of the
rights framework in Africa. The integration of this value further offers
an opportunity for the advancement of a regional perspective towards
the establishment of a value-based approach for human rights in
Africa. In essence, its integration seeks to ensure effective and
responsible leadership and the empowerment of people to participate
and bring inputs in the decision-making process through the system
of human rights, which infuses ‘peace’ as a value.* This approach is
likely to create an environment that is conducive to the consolidation
of the state’s responsibilities by requiring legislative and other policy-
related programmes to provide a framework within which ‘peace’
may be consolidated as a foundational value in the realisation of
human rights.

However, the realisation of human rights in Africa is thwarted by
various challenges and atrocities that have an impact on the
development of ‘peace’ as a value in the promotion and protection of
human rights. These challenges relate to violence, ethnicity,
corruption, disrespect for traditional value systems and other related
factors,” which factors threaten the stability of the African continent
and the centrality of ‘peace’ as a value in the promotion of human
rights in Africa.

Furthermore, the concept of ‘peace’ in developing a value-based
approach in promoting human rights is unclear. The lack of certainty
about this concept derives from the extent to which it may be used to
ensure its substantive translation into specific human rights. The lack
of clarity about the effect of ‘peace’ as a value derives from its
‘indirect’ application in the constitutional and legislative instruments
that seek to protect human rights. This means that the concept of
‘peace’ is untethered from the interpretation of the various provisions
in order to conceptualise the meaningful and effective promotion of
human rights.

2 C Villa-Vicencio ‘Transitional justice and human rights in Africa’ in ] Diescho &
A Bosl (eds) Human rights in Africa: Legal perspectives on their protection and
promotion (2009) 48.

3 B Gawanas ‘The African Union: Concepts and implementation mechanisms
relating to human rights’ in Diescho & Bosl (n 2 above) 139.

4 W Huber ‘Human rights and globalisation — Are human rights a “Western”
concept or a universality principle?” (2014) 55 Ned Geref Teologiese Tydskrif
117-137 http://ngtt.co.za (accessed 25 July 2015).

5 PD Williams ‘Enhancing civilian protection in peace operations: Insights from
Africa’ (2010) Africa Centre for Strategic Studies Research Paper 1 https://www.
polity.co.uk/up2/pdf/ACSS_Research_Paper1_Civilian_Protection_PKOs_Sept2010.
pdf (accessed 23 July 2015).
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Against this background, the article identifies ‘peace’ as a strategic
value in promoting human rights in Africa. The objective is to
juxtapose the theoretical and practical foundations of ‘peace’ as a
conceptual basis for the promotion of human rights into a substantive
reality. The article does not examine the status of Africa’s political
context because such an undertaking will redirect the envisaged
assumption of the stability of African governments in the regulation of
state authority. The article is premised on the notion that such
stability may provide a foundation for ‘peace’ as a value that is likely
to create an environment conducive to a greater respect for all human
rights. The likelihood is traced from the potential of ‘peace’ to develop
a value-based approach, which concretises the argument for its use as
a strategic value for the advancement of human rights. The article
acknowledges the challenges faced by African governments which
impact negatively on the evolution of human rights, as noted above.
However, these challenges are not the subject of this inquiry.

2 Peace: Value-based strategy for human rights?

2.1 Elements of the value-based approach to human rights

Africa is faced with the pressing need to ensure the meaningful
integration of ‘peace’ as a value for the promotion of human rights.
Human rights may be defined in terms of rights that impose positive
or negative obligations on states. This means that these rights are
designed within the framework of the agreed norms, values and
standards that regulate the conduct of states towards their citizens in
both the public and private spheres. Without classifying these rights
the Universal Declaration of Human Rights (Universal DecIaration),é
notwithstanding its non-binding status on states, is the primary
document that provides a conceptual framework for the globalisation
of human rights. On the African continent, the African Charter on
Human and Peoples’ Rights (African Charter) is the document that
conceptualises human rights as inherent and inalienable rights
guaranteed to everyone by virtue of being human, and which cannot
be taken away, whether by the state or private individuals. These
instruments may be indirectly interpreted to include a framework for
the linkage of ‘peace’ in the affirmation of the rights framework.
‘Peace’ is defined as a moral compass that seeks to ensure a ‘sense of
security and safety and harmonious relationships, without feeling a

6  Adopted on 10 December in 1948. The Universal Declaration was supplemented
by the International Covenant on Civil and Political Rights (ICCPR), adopted by
the UN General Assembly on 16 December 1966 and entered into force 23 March
1976, and the International Covenant on Economic, Social and Cultural Rights
(ICESCR), which was also adopted on 16 December 1966 and entered into force
on 3 January 1976. Together these instruments are referred to as the International
Bill of Human Rights.

7 Adopted in Nairobi, Kenya, on 27 June 1981 and entered into force on
21 October 21.
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need for revenge, punlshment reparations, or apologies. It is a sense
of goodwill and well-being.”® This definition was qualified by Premier
Zhou Enlai of China on 31 December 1953 when he developed the
five basic elements which entail the concept of ‘peace’ as mutual
respect for each nation’s territorial integrity and sovereignty; non-
aggression; non-interference in each other’s internal affairs; equality
and mutual benefit; and peaceful co-existence.’

These elements relate to the purpose of the United Nations (UN)
Charter,'? as envisaged in article 1 which provides:

(1) to maintain international peace and security, and to that end, to take
effective collective measures for the prevention and removal of
threats to the peace, and for the supgression of acts of aggression or
other breaches of the peace, and to bring about by peaceful means,
and in conformity with the principles of justice and international Iaw
adjustment or settlement of international disputes or situations which
might lead to a breach of the peace; and

(2) to develop friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, and to
take other appropriate measures to strengthen universal peace.

Although these principles focus more on the relationship between
states, they provide the frame of reference for the use of ‘peace’ as a
value for human rights promotion between a state and its citizens at
the domestic level. Harmonious relations between states have the
potential to contribute to the way in which they adhere to the
prescripts of international human rights in the advancement not only
of the respect, protection and promotion but also the fulfiiment of the
rights at domestic level.

In the African context, the Constitutive Act of the African Union
(AU)'? endorses the concept of ‘peace’ and determines to ‘promote
and protect human and peoples’ rights, consolidate democratic
|nst|tut|ons and culture, and to ensure good governance and the rule
of law’.!3 Of great S|gn|f|cance is article 4(h), which entrenches the
protection of civilians from genocide, war crimes and crimes against
humanity through militar)f intervention by member states. This article
is further characterised by'#

the respect for democratic principles, human rights, the rule of law and
good governance ... the sanctity of human life, condemnation and

http://www.cppi.co/2-principle-of-peace.html (accessed 25 July 2015).
As above.

0 Signed on 26 June 1945 in San Francisco and came into force on 24 October
1945 (my emphasis).

11 See, eg, the requirements of sec 7(2) of the Constitution of the Republic of South
Africa, 1996, which obligates the state to ensure the enjoyment of human rights
by ensuring their fulfilment.

12 Adopted in 2000 at the Lomé Summit (Togo) and entered into force in 2001.

13 See the Preamble.

14  See arts 4(m) & (0).

—= 0 ®
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rejection of impunity and political assassination, acts of terrorism and
subversive activities.

This commitment is a ‘source of redress and as a standard by which to
measure the reasonableness of the promotion of human rights’.!> The
significance of ‘peace’ in the Constitutive Act is supplemented by
article 11 of the African Charter on Democracy, Elections and Good
Governance,'® as state parties are obligated to ‘develop the necessary
legislative and policy frameworks to establish and strengthen a culture
of democracy and peace’. Reardon asserts that the affirmation of
‘peace’ is a legitimate commitment_that embraces its infusion into the
rights domain as a framework that'’

] offers lively and effective means to develop the capacity to be human

and prepare citizens to devise and engage on the debates of human
rights promotion;

. is integral to human rights that without peace, there is a lack of the
primary component of their core and essential substance;

. is the essence and arbiter of human rights, antithesis of violence,
touching on multiple and complex aspects of human experience;

. is a means to cultivate transformational thinking which lies in viewing
human rights norms and standards as integrated ethical system;

. is the sum and ethos of the values and principles of human rights
taken as a whole is or would be — peace;

. is the specific indicator and a particular measure of progress towards

the substantive translation of human rights into reality;
. puts flesh on the bones of the abstraction of human rights and
provides details of how to bring the flesh to life.

These principles are essential for the justifiability of ‘peace’ as a value
in the general system of human rights in Africa, considering the
historical context in which these rights were used as a justification in
the struggle against colonialism, a system which had no respect for
these rights. The Constitutive Act of the AU, for example, endorses the
assertion and acknowledges the role of human rights in the struggle
against colonialism. The acknowledgment is based on the following
fundamental principles envisaged in its Preamble, as the Act recalls,
first, the heroic struggles waged by our peoples and our countries for
political independence, human dignity and economic emancipation.
Second, it considers the Organization of African Unity (OAU) since its
inception and the role it has played in the liberation and the
attainment of the unity of our continent and a unique framework it
has provided for our collective action in Africa and in our relations
with the rest of the world;18 and third, its determination to promote
and protect human and peoples’ rights, consolidate democratic

15 ) Dugard International law: A South African perspective (2010) 25.

16 Adopted on 30 January 2007 and entered into force on 15 February 2012, https://
www.au.int/en/treaties/african-charter-democracy-elections-and-governance
(accessed 11 April 2017).

17 BA Reardon ‘Human rights learning: Pedagogies and politics of peace’ lecture
delivered for the UNESCO Chair for Peace Education Master Conference at the
University of Puerto Rico, 15 April 2009.

18  See Preamble of the Constitutive Act.
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institut1i%ns and culture, and to ensure good governance and the rule
of law.

It is in this context that the discourse of human rights cannot be
undertaken in isolation from its historical context in Africa. The history
is essential in evaluating the various strategies and methodologies that
may strengthen a comprehensive and integrated approach in
ensuring_respect for all human rights.20 In a nutshell, this history
enables?’

the acquiring of the capacity to restore and recall the legal encounters of
the state with social reality, to learn from them and modify their own
functioning in order to enhance their own self-awareness and ability to
assimilate past experiences.

2.2 Peace: Discourse of the value-based approach to human
rights

The discourse of human rights is clouded by what appears to be a
legalistic approach that has been adopted by African governments in
the promotion of these rights. An inflexible approach to the evolution
of the principles of human rights, for example, is characterised, first,
by the rules that highlight the need to legally recognise human rights
and to institutionalise their respect through the adoption of various
instruments. Second, an inflexible approach manifests itself in the
structures and institutions, which relate to the structural divisions of
powers and resources in society and mechanisms that exist to handle
conflicts that may arise in this regard. Third, this approach is
characterised by the relationships which refer to the relevance of
rights for organising and governing the interaction between state and
citizens, and amongst individuals and groups in society. Lastly, an
inflexibility in approach appears from processes that underscore the
importance of aiming for legitimacy and sustainability by taking care
of how issues of access, protection and identity are addressed, paying
attention to _dignity, participation, inclusion, protection and
accountability.?2 This approach, for example, is evident in the
inclusion of ‘peace’ as a right in the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa (African
Women'’s Protocol).?3 Article 10 of this Protocol guarantees women a

19  Asabove.

20 B Hart & M Saed ‘Integrating principles and practices of customary law: Conflict
transformation, and restorative justice in Somaliland’ (2010) 3 Africa Peace and
Conflict Journal 1.

21 BM Zupanci¢ ‘Constitutional law and the jurisprudence of the European Court of
Human Rights: An attempt at a synthesis’ (2003) 1 Journal of Constitutional Law
and Philosophy of Law 58.

22 M Parlevliet ‘Conflict prevention in Africa: A matter of containment or change?
The role of civil society in preventing deadly conflict in Africa’ in E Sidiropoulos
(ed) A continent apart: Kosovo, Africa and humanitarian intervention (2001) 61,
quoted in V Dudouet & B Schmelzle (eds) Human rights and conflict
transformation: The challenges of just peace (2010).

23 Adopted by the African Union on 11 July 2003, Maputo, Mozambique.
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peaceful existence and the right to participate in the promotion and
maintenance of peace. For their part, states are required to take all
appropriate measures to ensure the increased participation of women:

(a) in programmes of education for peace and a culture of peace;

(b) in the structures and processes for conflict prevention, management
and resolution at local, national, regional, continental and
international levels;

(c) in the local, national, regional, continental and international decision-
making structures to ensure physical, psychological, social and legal
protection of asylum seekers, refugees, returnees and displaced
persons, in particular women;

(d) in all levels of the structures established for the management of
camps and settlements for asylum seekers, refugees, returnees and
displaced persons, in particular, women.

This reference is a consolidation of the argument in the article that the
above factors and their linkage to article 10 indicates their limitation
in deepening the approach in advancing human rights because of a
diminished emphasis on institutional and structural conditions which
are pivotal in highlighting the protracted socio-political ills that
bedevil post-colonial Africa. African states have not infused the values
that are attached to the rights to ensure their sufficiency in the
broader conceptualisation of all the rights. This conclusion is drawn
from the non-inclusion of ‘peace’ as a value in the African Women'’s
Protocol, and including other African instruments that seek to protect
and promote human rights.? The significance of ’peace' is indirectly
unearthed in the application and interpretation of varlous provisions
of these instruments as interpreted by the courts.?> The indirect
application is also subject to interpretation by various scholars on the
impact of a particular judgment on human rights promotion.2®

The infusion of ‘peace’ as a foundational value in the_promotion of
human rights in Africa, as affirmed by Goonesekere,27 involves the
analysis of the challenges from a holistic perspective of human rights
and related obligations of states; the development of steps that have
to be taken to ensure the implementation of the identified rights and
how they can be supported and facilitated by mutual co-operation;
the establishment of the mechanisms to monitor the implementation
of rights in recognition of the fact that human rights are not
necessarily through the legalistic approach that they have to be
enforced; and the participation of civil society with a view to making a

24 See eg the African Charter.

25 L Michael ‘Jurisprudential analysis of the African Court on Human and Peoples’
Rights: From 2004 to 2010’ (2012) African Yearbook of International Law 1.

26 R Cole ‘The emerging jurisprudence of the African Court on Human and Peoples’
Rights — African Commission on Human and Peoples’ Rights v Great Socialist Peoples’
Libyan Arab Jamahiriya (order for provisional measures)’ (2012) 14 University of
Botswana Law Journal 147.

27 S Goonesekere ‘A rights-based approach to realising gender equality’ http://
www.un.org/womenwatch/daw/news/savitri.htm (accessed 28 July 2015).
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difference in the decision-making process.?8 These principles denote
the several strengths of the value-based approach, which include the
establishment of specific government accountability in promoting
peace; addressing a broad range of legal, socio-political and cultural
determinants of peace; the emphasis on the importance of setting
specific goals and targets for the achievement of human rights; the
monitoring and evaluation of the progress made towards the
achievement of human rights; insistence on good governance; and
stressing the need for transparency and participation in efforts to
secure human rights.%’

This provision of a value-based approach underpins ‘peace’ as a
value which can serve as a vehicle for unity, solidarity and peace, as
well as an instrument for democracy and sustainable development
which the vision of the region should encompass in order to eliminate
the various factors that may compromise the promotion and
protection of all human rights. Such elimination has the potential to
ensure balancing human and sustainable development, the protection
of the environment and integration of the contemporary and
traditional humanistic values.3? It epitomises the particular standards
that are built into the rights framework concerning the historical,
civilisational, cultural and semantic connotations in the broader
framework of human rights.3'

The importance of ‘peace’ as a value in human rights promotion
indirectly derives from article 29(1) of the African Charter, which
traces the foundations of ‘peace’ in family structures by endorsing the
duty of the person, as it provides that the individual shall also have
the duty to ‘preserve the harmonious development of the family and
to work for the cohesion and respect of the family; to respect his
parents at all times, to maintain them in case of need’. Article 29
further provides for individual duties to:

(4) preserve and strengthen social and national solidarity, particularly
when the latter is threatened,;

(5) preserve and strengthen the national independence and the territorial
integrity of his country and to contribute to its defence in accordance
with the law;

(7) preserve and strengthen positive African cultural values in his
relations with other members of the society, in the spirit of tolerance,
dialogue and consultation and, in general, to contribute to the
promotion of the moral well-being of society; and

(8) contribute to the best of his abilities, at all times and at all levels, to
the promotion and achievement of African unity.

28 As above.

29 A Chapman ‘The foundations of a human right to health: Human rights and
bioethics in dialogue’ (2015) 17 Health and Human Rights Journal 2.

30 UNESCO ‘Learning to live together in peace and harmony: Values education for
peace, human rights, democracy and sustainable development for the Asia-Pacific
region’ (1998) http://unesdoc.unesco.org/images/0011/001143/114357eo0.pdf
(accessed 23 July 2015).

31 Zupanéi¢ (n 21 above).
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The individual duties are an endorsement of a broader approach to
human rights promotion, which should not be limited to legalistic
approaches of the rights framework but be inclusive of other values
that may enhance the development of a process that is sustainable.
The interaction of the two (rights and values) is important for any
sustainable development that may vyield positive results for the
advancement of ‘peace’ as a value in human rights protection.
Goonesekere argues that the essence of the interaction of rights and
values reinforces the language of ‘peace’ as a legitimate claim to be
articulated with moral authority which other approaches lack. Second,
he asserts that the interrelationship of rights and values is a language
which is recognised by the fowerful and which stimulates in many
deep chords of response.’* Third, the interdependence has the
potential to empower individuals and communities at grassroots level
on the importance of human rights. These factors are further qualified
by the genuineness of the value approach as an important goal in
itself.>

The integration of the two (rights and values) concretises an
i i34
argument for the advancement of Africa in

building on its own foundations and ensure that there is much to be
learned from the continent about leading a good and harmonious life,
taking care of each other, respect the wisdom of older people and being
one with nature and spiritual world.

These principles are essential for the legitimacy of ‘peace’ as a
founding value for the promotion of human rights. The affirmation of
‘peace’ is qualified by its flexibility and the reference to the eternal
values and principles of fairness, equity, justice, reasonableness and
good faith in light of the public interest which should conform to the
basic values of the various mstruments that Africa has developed in
the promotion of human rights.>

However, and as mentioned above, Africa faces various challenges
that have a direct impact on the promotion of human rights.3¢ These
challenges further lead to a minimalistic approach in the development
of various approaches to the evolution of a system of human rights.3”
They threaten the centrality of ‘peace’ as a value in the general system
of human rights in Africa. As mentioned before, the intention in the
article is not to examine Africa’s political context but to acknowledge

32 Goonesekere (n 27 above).

33  Asabove.

34 B Brock-Utne ‘Peace research with a diversity perspective: A look to Africa’ http://
www.gmu.edu/programs/icar/ijps/vol9_2/Brock-Utne_921JPS.pdf (accessed 25 July
2015).

35 See ‘Foreword’ by DH van Zyl in | Church et al Human rights from a comparative
and international perspective (2007).

36 E Baimu ‘The African Union: Hope for better protection of human rights in Africa?’
(2001) 1 African Human Rights Law Journal 299.

37 TF Yerima ‘Comparative evaluation of the challenges of African regional human
rights courts’ (2011) 4 Journal of Politics and Law 1.
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by way of the example of the recent wave of attacks against black
people of foreign origin in South Africa, the clear evidence of the
challenges faced by Africa. The underlying causes of these attacks,
allegedly indirectly, are driven by the quest for the promotion of
human “rights.>® There is a contestation between the locals and
foreign nationals over the socio-economic space, the resolution of
which is essential for devising mechanisms that will assist in the
determination and articulation of what constitutes the value of ‘peace’
in human rights promotion.

These challenges are further evident in the instability encountered
in Lesotho, a member state of the Southern African Development
Community (SADC). Lesotho has not been politically stable since the
attempted coup on 21 August 2014. Lesotho was forced into early
elections in February 2015, a situation in which the SADC played a
significant roIe and deployed the Deputy-President of the Republic of
South Africa.3? Briefly, Lesotho was plunged back into turmoil after
the elections with the resultant death of Lieutenant-General
Maaparankoe Mahao, who allegedly was brutally murdered by
soldlers that were sent to arrest him on suspicion of being the mutiny
leader.*? South Africa, previously viewed as a leading democracy in
Africa, is at a constitutional crossroads amid calls for the resignation of
President Zuma following the reshuffling of the cabinet and the
dismissal of Minister of Finance and his deputy. A motion of no
confidence in the President has been tabled in parliament and
demands for his removal from office which are traceable to his
association with the Gupta family, who are regarded as controlling the
President in respect of the way in which the country is run.*’

Notwithstanding Africa’s challenges, which directly or indirectly are
linked and attributed to the general failure of political leadership in
Africa, of further and greater concern is the role of the West and
especially of the United States of America (USA) in Africa’s affairs. This
role amounts to interference that relegates the role of the AU to a
sphere without international significance on matters that affect the
continent as a result of the financial clout of the USA. This

38 G Maina et al ‘It's not just xenophobia’ 29 March 2011 http://www.accord.org.za/
publication/its-not-just-xenophobia/ (accessed 11 April 2017).

39 T Simelane ‘Watch: Lesotho PM refutes political instability’ 17 June 2015 http://
www.enca.com/africa/watch-lesotho-pm-refutes-political-instability (accessed
3 August 2015).

40 S Hofstatter & K Sutherland ‘Lesotho general told of death plot’ 6 July 2015 http://
www.timeslive.co.za/thetimes/2015/07/06/Lesotho-general-told-of-death-plot
(accessed 4 August 2015).

41  See Public Protector Report entitled ‘State capture: Investigation into alleged
improper and unethical conduct by the President and other state functionaries
relating to alleged improper relationships and involvement of the Gupta family in
the removal and appointment of Ministers and directors of state-owned
enterprises resulting in improper and possibly corrupt award of state contracts
and benefits to the Gupta family businesses” No 6 of 2016/2017, http://www.
da.org.za/wp-content/uploads/2016/11/State-of-Capture-14-October-2016.pdf
(accessed 12 April 2017).
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involvement raises the question whether the promotion of
fundamental values within the framework of ‘peace’ is subject to the
economic and political power of the USA: How does Africa use ‘peace’
as a value in the promotion of human rights if the undertaking is
clouded by the economic and political exploitation of Africa’s
situation? This question is inspired by how the USA, at times,
prescribes how African countries should solve their problems, as if
they do not have their own political and economic ‘home’: the African
Union. The AU has its shortcomings, which are not the subject of the
article, but it is better placed to devise some mediating and
consensus-seeking measures that have the potential to produce
lasting political solutions rather than the imposition of Western
ideology in resolving Africa’s challenges.*?

The strategic diplomacy of the AU in addressing Africa’s problems
in ensuring the preservation and upholding of stability in African
countries, at face value and on assumption herein, directly harnesses
the argument in the article for ‘peace’ as a fundamental strategy for
human rights protection. The involvement of the AU in African
countries does not mean interference in the regulation of their
internal affairs but the rejection of dictatorship; it does not adopt a
‘silent rule’ and does not criticise a particular state in respect of the
way in which it upholds the protection of the rights of its citizens.*
The establishment of the Peace and Security Council** (PSC) of the
AU as a standing decision-making body responsible for the
maintenance of continental peace and security is indicative of Africa’s
advances in promoting ‘peace’ in Africa which does not need a
‘remote-control approach’ from Westerners. The principle of non-
interference is linked directly to sovereignty, by which state parties
respect the independence of each other in the regulation of their
internal authorities, subject to the prescribed minimum standards as
required by national and international laws.*> ‘Sovereignty’, in
essence, is defined as a ’‘legal status from which certain legal
consequences, in particular rights, being intertwined with obligations,
are derived’.*® Peters argues that the ‘status is limited by human

42 ‘African Union will not observe elections in Burundi’ http://www.aljazeera.com/
news/2015/06/african-union-observe-elections-burundi-150628172409440.html
(accessed 31 July 2015).

43 M Wood ‘Non-intervention (non-interference in domestic affairs)’ https://pesd.
princeton.edu/?q=node/258 (accessed 4 May 2016).

44  See Protocol Relating to the Establishment of the Peace and Security Council of
the AU, adopted in Durban, South Africa, and entered into force on 26 December
2003, http://www.peaceau.org/en/page/38-peace-and-security-council#sthash.lY
giVNjZ.dpuf (accessed 11 April 2017).

45 A Benoist What is sovereignty? (1999) 101 http://www2.congreso.gob.pe/sicr/
cendocbib/con2_uibd.nsf/A20317BBCECFIET1E0525770A00586F60/$FILE/what.
pdf (accessed 12 April 2017).

46 A Peters ‘Humanity as the A and Q of sovereignty’ (2009) 20 European Journal of
International Law 514.
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rights because it is from the outset determined and qualified by
humanity and has a legal value to the extent that it respects human
rights, interests and thus needs’.*” The upholding of the intersection
of the principles of non-interference and sovereignty has the potential
to cause a widespread mlgratlon of refugees in search of security and
the protection of their rights.*® In turn, this is likely to have an impact
that threatens the prospects of ‘peace’ as foundational to security and
to its successful integration in the domestic framework of the law.

It is acknowledged that Africa falls within the framework of the
community of nations. However, the constant interference by the
West in Africa’s domestic affairs undermines the ability and skill of
African leaders to resolve Africa’s issues in a manner befitting the
continent. The instruments that so far have been adopted, the
established institutions and the way in which the AU has handled
some of the problematic situations in Africa shows an awareness of
Africa’s wavering support for the advancement of ‘peace’ as a value
that has the potential to promote human rights. The Libyan crisis in
2011, which could have plunged the continent into turmoil, is one of
the few examples where the AU showed collective responsibility and
leadership in handling the situation without interference by Western
countries. Africa has the potential, on its own, to establish harmonious
relationships that are likely to affirm the value-based approach of
‘peace’ in the protection and promotion of human rights. In turn, this
potential envisions the argument in the article for the use of ‘peace’ as
a strategic foundational value for the promotion of human rights.

3 Conclusion

The article argues that Africa is faced with a pressing need to integrate
‘peace’ as a value into the domain of human rights protection on the
continent. The integration of ‘peace’ as a value and a right is a
strategic direction in the establishment of harmonious relations
among African countries torn by conflict and violence which, in turn,
compromise the promotion of human rights. The article, therefore,
points out that it is evident and possible that ‘peace’ should be
adopted as a strategic value that may be infused into the rights
framework. Its elements provide a foundation within which Africa can
aspire to succeed. Notwithstanding the various challenges faced by
Africa, the value-based approach of ‘peace’ has the potential to
promote a legalistic and rigid framework in the promotion of human
rights. As matters now stand, ‘peace’ is indirectly applied as a value in
the interpretation of the provisions of the various instruments Africa
adopted in order to address the socio-political ills it faces. However,

47 As above.

48 Eg, President Robert Mugabe has constantly objected to the critiques in respect of
the way in which fundamental rights were being undermined in Zimbabwe,
leading to the migration of his citizens for better opportunities.



‘PEACE’ AS VALUE FOR PROMOTION OF HUMAN RIGHTS IN AFRICA 67

there is still an opportunity for the integration of ‘peace’ as a value in
the broader rights framework.
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Summary

In the early 1950s, the right to self-determination was a concept rich with
disruptive potential for pre-independence Africa. Some saw the application
of self-determination as an opportunity to redraw the continent’s colonial
borders; others believed it would lead to a pan-African union of states.
Through an analysis of legal, historical and political material, this article
argues that between 1958 and 1964 Ghana’s first President, Kwame
Nkrumah, although ideologically a pan-Africanist, played a pivotal but
unintentional role in entrenching colonial era borders in Africa. The article
identifies three key ways in which Nkrumah shaped the law of self-
determination in Africa: first, by actively campaigning against ‘tribalism’
in Ghana; second, by enlisting the UN to prevent the secession of Katanga
in 1960, thereby creating a crucial precedent; and, third, by playing a
leading role in establishing the OAU in 1963, which went on to endorse
the legal validity of colonial frontiers. In this way, Nkrumah helped settle
arguments around the authentic self-determination unit in Africa, forging
an unintended legacy that continues to shape the legal and political
contours of the continent to the present.
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