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Editorial

This issue of the African Human Rights Law Journal is divided into two
sections: first, a section containing regular contributions; and second,
a special focus section containing contributions dealing with
contemporary challenges to the rule of law in Africa.

The contributions in the first section of the Journal cover both the
African regional human rights system and aspects of the human rights
situation in national jurisdictions on the continent.

The Journal appears at a time of heightened scrutiny of the African
Commission on Human and Peoples’ Rights. This is largely due to the
tension between the Commission and the African Union’s policy
organs over the granting of observer status to the non-governmental
organisation, the Coalition of African Lesbians (CAL). In 2015 the AU
Executive Council directed the Commission to withdraw the status
granted to CAL. For some time the Commission suspended its
response pending the outcome of a request for an advisory opinion
on this issue to the African Court on Human and Peoples’ Rights. After
the Court had declined to hear this request, tensions were brought to
a head at a ‘retreat’ organised between the African Commission and
the AU Permanent Representatives Committee (the ambassadors of
member states to the AU Commission in Addis Ababa), which took
place in June 2018.

It is therefore important that scholars in this Journal continuously
examine aspects of the African Commission’s mandate and
functioning, with a view to its constant improvement. Three
contributions in this issue do so: Nanima interrogates the approach of
the African Commission to evidence obtained through human rights
violations; Okoloise aims to provide constructive suggestions to
improve states’ implementation of the African Commission’s
recommendations; and Budoo reflects on women’s rights monitoring
mechanisms.

The year 2018 marks 15 years since the adoption of the Protocol to
the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (African Women’s Protocol; often referred to as the
Maputo Protocol). Assessing the influence of the African Women'’s
Protocol after a relatively short period, there is cause for some
optimism. While it took some time, state parties now report regularly
to the African Commission in terms of the Protocol-specific guidelines.
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This process allows for greater scrutiny of a state’s record on women'’s
rights.

As with human rights scholarship more generally, in respect of
women'’s rights there is also a ‘turn’ away from dissecting standards
towards a greater preoccupation with the implementation and state
compliance with these standards. This ‘turn’ also sees closer attention
being devoted to supervisory or monitoring mechanisms — as is
exemplified by the two complementary contributions (Budoo in this
section; and Rudman in the ‘Focus’ section) critically examining the
suitability of the supervisory structure of the African Women'’s
Protocol. Whatever reform may be required it is our view that — as the
Protocol stands — the African Commission has the competence to
receive and make findings on individual communications related to
alleged violations of the African Women’s Protocol. To come to a
different conclusion, based on a literal interpretation of the African
Women’s Protocol, would be to miss the obvious point that the
Protocol complements the African Charter as far as substance is
concerned, but leaves intact (and is superimposed on) the monitoring
mechanism already in place.

Worldwide civil society is a thorn in the flesh of authoritarian and
corrupt governments. Not surprisingly, these organisations are
regularly targeted in an effort to minimise their influence. Africa has
seen its fair share of legislation, policies and executive conduct in this
regard. Recent discoveries of oil and gas in various parts of the
continent have brought with them opportunities both to address
long-standing inequality and social hardship, and for self-enrichment
of narrow elites and corruption. Responding to the adoption of the
2016 Non-Governmental Organisations Act in Uganda, Mbazira and
Namatovu in their contribution spell out its implications for the civic
space and human rights advocacy in the extractive industry in
Uganda.

Other country-specific articles (by Diala, Agaba, Bakare, Mahadew
and Fritz) deal with Mauritius, Nigeria, Uganda and South Africa.

This issue also contains nine contributions constituting a ‘Special
Focus’ on ‘The rule of law in sub-Saharan Africa: Reflections on
promises, progress, pitfalls and prospects’. Professor Charles Fombad
and Dr Eric Kibet, the editors, introduce the special focus section of
the Journal (starting on page 205 of this issue). Professor Fombad is
professor of law at the Centre for Human Rights and the Institute of
International and Comparative Law in Africa. He organises an annual
symposium on an aspect of constitutionalism in Africa. The Special
Focus brings together peer-reviewed and reworked papers presented
at the 2017 symposium. The focus on the rule of law is timely and
important to the realisation of human rights. The optimism and
exuberance for human rights and liberal democracy of the 1990s and
early 2000s have been replaced by greater caution and skepticism.
The rule of law is closely associated with the liberal democratic state,
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and is a prerequisite for effective judicial review and checks and
balances.

*k*

It has come to our attention that, in terms of the international ranking
of scholarly journals undertaken by the Washington and Lee School of
Law, the African Human Rights Law Journal is ranked the top
internationally-cited law journal in Africa. (See https://journals.
assaf.org.za/per/announcement/view/47.) In a total list of 1527
indexed ‘law journals’, worldwide, only 18 are from Africa: 16 are
published in South Africa, one in Malawi, and one in Ethiopia.
Although the AHRLJ is placed first among ‘African’ journals, its modest
global position (at 837) underlines the limited exposure of African-
based scholarship, on the one hand, and the need to publish
contributions that just cannot go unnoticed by scholars in the human
the rights field, on the other. We reiterate our call to all scholars —
from across Africa and further afield — to submit contributions to the
Journal, at any time, on any human rights-related topic.

Our sincere appreciation and thanks go to all who have been
involved in making the AHRL/ the quality and well-regarded journal it
has become since its establishment in 2001.

For this particular issue, we extend our genuine gratitude to our
anonymous reviewers who gave so generously of their time, expertise
and insights: Jean Allain; Lorette Arendse; Usang Assim; Hlengiwe
Dube; Ebenezer Durojaye; Christof Heyns; Nora Ho Tu Nam; Faith
Kabata; Emmanuel Kasimbazi; Debra Long; Moseki Maleka; Stuart
Maslen; Satang Nabaneh; Charles Ngwena; Michael Nyarko; Chidi
Odinkalu; Chairman Okoloise; Annika Rudman; Omar Sheira; Ann
Skelton; Philip Stevens; Emerson Sykes; Attila Teplan; Dire Tladi; Ben
Twinomugisha; Fanie van Zyl; and Attiya Waris.
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Revisiting the normative framework
of the African Commission on
Human and Peoples’ Rights in the
context of evidence obtained
through human rights violations:
Has it served its purpose?

Robert D Nanima
LLD Candidate; Co-ordinator, Graduate Lecturing Assistants’ Programme,
Faculty of Law, University of the Western Cape, South Africa

Summary

This article examines the normative context of the African Commission on
Human and Peoples’ Rights in dealing with evidence obtained through
human rights violations, and whether it serves its purpose. It unpacks the
concept of a norm and uses the liberal school of thought as the theoretical
framework, which informs the adoption of legal norms at the regional
level. These, in turn, provide a yardstick that is used to evaluate the
efficacy of the norms. With the aid of four normative developments
between 1992 and 2003, it evaluates the extent to which these
developments serve their purpose in dealing with evidence obtained
through human rights violations. It is argued that while the Tunis
Resolution and the Dakar Declaration have not served the purpose of
dealing with evidence obtained through human rights violations, the
Robben Island Guidelines specifically dealt with evidence obtained
through torture. The adoption of the Principles can be reconciled with the
African Commission’s approach to the admission of evidence obtained
through human rights violations.

Key words: African Commission; evidence; normative framework;
violations

* LLB (Makerere) LLM (Western Cape); rnanima@gmail.com. | am indebted to Prof
Benyam Mezmur, Prof Isreal Leeman and the two anonymous reviewers for their
insights on the initial draft.
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1 Introduction

The African Commission on Human and Peoples’ Rights (African
Commission) is the major institutional structure of the African human
rights system. The African Charter on Human and Peoples’ Rights
(African Charter) establishes the Comm|55|on with a mandate to
promote and protect human rights. As an institutional structure,? the
African Commission uses existing norms to develop ]urlsprudence to
guide it and state parties on human rights.* The Commission may
formulate and lay down principles and rules designed to solve legal
problems ansmg out of human and peoples’ rights and fundamental
freedoms.” It follows, therefore, that designing solutions that arise
from legal issues emanating from evidence obtained through human
rights violations is within the African Commission’s mandate. This
contribution questions the efficacy of the Commission’s normative
framework in dealing with evidence obtained through human rights
violations. In a bid to contextualise a norm, the author uses a
theoretical framework to understand the characteristics of a norm that
led to its adoption. An evaluation of the sufficiency of this normative
framework is undertaken and suggestions for reform follow.

Before an evaluation of the normative framework on the evidence
obtained through human rights violations is made, it should be noted
that a normative framework develops in two ways: first, through the
intentional, deliberate development and its subsequent improvement
by a human rights body. For instance, the African Commission’s
decision to improve the protection of the rights of women in Africa
led to the adoption of the Protocol to the African Charter on Human
and People’s nghts on the Rights of Women in Africa (African
Women’s Protocol).® Its normative framework was informed by the
intention of the African Commission to formulate a law to protect the
rights of women in Africa’ and culminated into the adoption of the

—_

1520 UNTS 217, art 30.

2 Asabove.

3 C Heyns ‘The African regional human rights system: The African Charter’ (2003-
04) 108 Pennsylvania State Law Review 681.

4 T Buergenthal ‘The normative and institutional evolution of international human
rights’ (1997) 19 Human Rights Quarterly 723.

5 Art 45(1)(b) African Charter; N] Udombana ‘The African Commission on Human
and Peoples’ Rights and the development of fair trial norms in Africa’ (2006) 6
African Human Rights Law Journal 298 305.

6 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa, adopted by the 2nd ordinary session of the Assembly of the
African Union, Maputo, CAB/LEG/66.6.

7 Seminar organised by the African Commission and Women in Law and

Development in Africa (WILDAF) in Lomé, Togo in 1995, https://www.repro

ductiverights.org/sites/crr.civicactions.net/files/documents/pub_bp_africa.pdf

(accessed 20 April 2018).
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Lomé Resolution to prepare a protocol on the rights of women in
Africa.® This was followed by the adoption of the African Women’s
Protocol and, subsequently, General Comment 2 on articles 14(1)(a)
(b), (c) and (f) and articles 14(2)(a) and (c) of the Women's Protocol.é
Second, a normative framework may develop organically through the
general improvement of other thematic concepts into a nuanced
normative framework that deals with a specific aspect of human
rights. This contribution adopts this second mode of development of
a normative framework, and engages the thematic concept of
evidence obtained through human rights violations.

The major normative developments with regard to evidence
obtained through human rights violations include the Tunis
Resolution on the Right to Recourse and a Fair Trial (Tunis
Resolution);10 the Dakar Declaration on the Right to a Fair Trial in
Africa (Dakar Declaration);!! and the Guidelines and Measures for the
Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading
Treatment or Punishment in Africa (Robben Island Guidelines).12 The
contribution also evaluates the Principles and Guidelines on the Right
to a Fair Trial and Legal Assistance in Africa (Fair Trial Principles).13
The Guidelines on the Conditions of Arrest, Police Custoqty and Pre-
Trial Detention in Africa 2014 (Luanda Guidelines)' are not
employed as they are still novel and have not yet been tested by the
African Commission in the exercise of its mandate. The reasons that
inform the adoption of these norms are offered in the course of their
evaluation. It suffices to note that the normative developments were
initiated by the inadequacy of article 7 of the African Charter with
regard to the right to a fair trial.'> The study employs a desktop
research-based review and analysis of the literature on normative
frameworks. Case law and communications which offer jurisprudential
developments are used to evaluate the effectiveness of the normative

8 Lomé Resolution AHG/Res.240 (XXXI) on the Recommendation of the African
Commission on Human and Peoples’ Rights to Prepare a Protocol on the Rights of
Women in Africa.

9 General Comment 2 on arts 14(1)(a), (b), (c) and (f) and arts 14(2)(a) and (c) of
the African Women’s Protocol adopted by the African Commission at its 55th
ordinary session held from 28 April to 12 May 2014 in Luanda, Angola.

10  Tunis Resolution on the Right to Recourse and Fair Trial (1992) Document ACHR/
Res.4 (XI) 92.

11 Dakar Declaration on the Right to a Fair Trial in Africa (1999) ACPHR/Res.41
(XXVI) 99.

12 Robben Island Guidelines; Resolution 61 (XXXII) 02 adopted by the African
Commission at its 32nd ordinary session, 17-23 October 2002.

13 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa,
DOC/OS (XXX) 247; MA Baderin ‘Recent developments in the African regional
human rights system’ (2005) 5 Human Rights Law Review 117-118.

14 Guidelines on the Conditions of Arrest, Police Custody and Pre-Trial Detention in
Africa 2014  http://www.achpr.org/files/special-mechanisms/prisons-and-condi
tions-of-detention/guidelines_arrest_police_custody_detention.pdf (accessed
7 March 2017).

15 F Ouguergouz The African Charter on Human and Peoples’ Rights. A comprehensive
agenda for human dignity and sustainable development in Africa (2009) 141.
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framework. With regard to the article, effectiveness means the ability
of the normative framework as a source of soft law to deal with the
admission of evidence obtained through human rights violations,
from an interpretational perspective. The author submits that once
the interpretation of the normative framework is appreciated, the
application can be done in a manner that seeks to make the soft law
relevant to the mandate of the African Commission.

2 Conceptualising a normative framework

Various meanings may be attached to a norm, which intertwines with
the concept of a legal principle. The various definitions show that a
norm and a legal principle are synonymous. A nuanced evaluation of
the two concepts is instructive in aiding this contribution in
establishing a norm. According to Jordan, a norm is synonymous with
a Iegal principle or a standard upon which legal rules should be
based.'® It is imperative to establish the standard that forms the basis
of these aforementioned normative developments, who sets the
standard, and where one looks to point to this standard. Therefore,
African political, judicial and human rights issues need to be evaluated
to ascertain the standard or basis of the norms. The normative
structure, such as the Preamble and the content, is useful in
discerning the standard of the norm. However, there is no drafting
history of these developments, other than the writing up of the norms
that have been formally adopted by state parties.

Jordan adds that a norm or a legal principle is a prevailing standard
or set of standards of behaviour or judgment assumed to be jUSt
standards of behaviour for a society or for humanity in its entirety.’
This definition, first, points to the existence of different standards to a
legal norm. However, it is not clear whether the different standards
are evident in one particular norm, or exist across various norms.
Second, the standards are assumed to be just. This is an indication
that the justice of a given standard in a norm is an assumption which
may be proved or disproved by its application over time. It is prudent
to establish the norms that inform these assumptions. Third, the
standards or set of standards are applicable to humanity as a whole. It
should be recalled that the main challenge to the application of the
norm lies in the commitment of a state party to ensure that it is used
in the domestic jurisdiction.

On the other hand, Joaquin and Toube state that legal norms
consist of legal rules and legal principles, wh|ch prowde for
standardised forms of behaviour for subjects of the law.'® This means
that legal norms play a practical role of specifying or generalising

16 D Jordan ‘Legal principles, legal values and legal norms: Are they the same or
different’ (2010) Academicus — International Scientific Journal 109.

17  As above.

18 JR-T Muiiiz ‘Legal principles and legal theory’ (1997) 10 Ratio Juris 267.
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standards to be used to justify the validity of other written sources
such as laws and subordinate legislation.”® The content that is
specified or generalised by the norm forms a basis for the future
development of the said norm. This description leads to pertinent
questions, such as whether particular concepts are specified in a
norm, the extent of their specification and what they seek to validate.

It follows from the above analysis that the concept of a norm entails
its ability to handle a number of aspects: first, a standard or
assumption that forms the basis of the norm; who sets the standard;
and the content of the norm that points to this standard; second, the
balancing of different standards in a norm or various norms, without
conflating the spirit of the norm; third, the specification of a norm
and the extent of its specification; and, fourth, the enforceability of
the norm by human rights systems. The answers to these key points
aid in the examination of the African Commission’s mode of dealing
with evidence obtained through human rights violations. Before using
the four points to evaluate the norms, a review of the theoretical
framework aids the understanding of a norm as a concept.

3 Theoretical framework

The international relations theory explains the emergence of norms in
international human rights law. Various schools of thought inform this
theory, such as constructivism; Marxism; idealism; realism; and
liberalism.2° Before evaluatlng the theory, the historical background
to the theory will aid in the appreciation of its contemporary nature.

The liberal theory has among its origins the works of Immanuel
Kant (1724-1804), who agitated for a peace programme to be
followed by states.’! Kant was of the view that the success of the
programme would rely on mutual co-operation between states as
they pursued freedoms and benefits.?? He offered four principles
which over time have aided in the development of the liberal theory.
First, he believed that the actions of the state at the international level
were a product of a focus on a domestic process. It meant that there
are various players on the domestic scene, who influence the state’s
decisions in signing treaties and adopting laws, and pointed to the
need to disaggregate the state from a unitary system to an all-
inclusive system which ensured that domestic players performed a key
role in state actions.?3

19 Jordan (n 16 above) 113.

20 This is not a closed list of schools of thought that inform the international relations
theory. Other theories may include international political economy; feminism;
functionalism; post-modernism; post-colonialism; and hegemonic stability theory.

21 | Kant ‘Perpetual peace: A philosophical sketch’ (1795) https://www.mtholyoke.
edu/acad/intrel/kant/kant1.htm (accessed 30 June 2018).

22 Kant (n 21 above) sec I.

23 OA Hathaway ‘Do human rights treaties make a difference?’ (2002) 111 Yale Law
Journal 1935 at 1952.
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Kant’s works were premised on the need for a democratic process.
He stated that ‘[tlhe civil constitution of every state shall be
republican’.?*

Kant’s concept of ‘republican’ was understood to mean a
constitution established by a democratic process, which upheld
principles of freedom, the rule of law and equality.?> This concept has
been applied in the contemporary era as the state’s engagement with
its citizens in the running of its affairs with the purpose of achieving
peace.?® The state has to account to its citizens as the domestic
players with regard to its actions on the international scene. This
position recognises the constitution as the grand norm in a domestic
jurisdiction, which empowers its citizens to guide the state’s actions.
States, therefore, cannot be labelled as unitary entities that decide
what they want contrary to the needs of their citizens. Rather,
decisions of the state as a democratic entity are influenced by
domestic players such as political groups, |nterest groups, non-
governmental organisations (NGOs) and civil society.?

In the second place, Kant formed the opinion that the ‘law of the
nations shall be founded on a federation of free states’.?® This
proposition meant for states to have a uniform law that applies in
their various territories; they ought to have that uniform system of
government in the domestic territory, for example, democracy. This
uniformity would ensure that they benefit from the use of normative
principles that spoke to the nature of governments at home. It follows
that states that did not comply with this requirement were not eligible
to be members of or to be bound by this law of nations. Citing other
thinkers, such as Hugo and Grotius, who justified the existence of war,
Kant believed that war led to lawlessness that could not be attributed
to the law of states. Some writers were of the opinion that this may
mean war by states. However, it refers to tensions within states that
arise out of the failure to have meaningful engagement on issues that
affect a state in the domestic sphere.

Third, he stated that ‘[t]he law of world citizenry shall be limited to
the condition of universal hospitality’.3® According to Kant, the
freedoms that an individual enjoyed in his domestic jurisdiction had to
be enjoyed in all domestic jurisdictions. With regard to the first
principle, the effect of this principle is that the role of the domestic
players in guiding states to action on the international scene had to
be uniform in all jurisdictions. This uniformity was recognised in the
adoption of the rules at the international level by states. This principle

24 Kant (n 21 above) sec I, first definitive article for a perpetual peace.

25 As above.

26 Hathaway (n 23 above) 1952.

27  As above.

28 Kant (n 21 above) sec ll, second definitive article for a perpetual peace.

29 Hathaway (n 23 above) 1953.

30 Kant (n 21 above) sec Il, third definitive article for a perpetual peace. See
Hathaway (n 23 above) 1952.
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recognised the universality of the rights of an individual, such as the
right to a fair trial, equality, and freedom and security of the person.3'

3.1 Liberal school of thought

This article limits its scope to the liberal school of thought in the
international relations theory (liberal theory), to explain the creation
of norms on the regional plane. This theory provides:32

The relationship between states and the surrounding domestic and
transnational society in which they are embedded critically shapes state
behaviour by influencing the social purposes underlying state preferences
[and] can be restated in terms of three core assumptions. These
assumptions are appropriate foundations of any social theory of
international relations: They specify the nature of societal actors, the state,
and the international system.

The theory assumes that there has to be a relationship between the
state and its actors who usually are the government in power. On the
other hand, there are the domestic players, such as civil society, NGOs
and political or socio-economic groups. These players direct the
decisions of the state at the international level through their provision
of shadow reports to international organisations.3> They may oppose
the position of the state by enforcing their own position in that they
have a stake in the leadership of a country. This relationship leads to
the creation of a purpose in a domestic jurisdiction which provokes a
conflict between the state and domestic players. This conflict leads to
the need for co-operation on the course of action. This course of
action informs the action or the foreign policy of the state at an
international or regional level.

The theory is informed by three principles: first, that power politics
is not the only outcome that may arise from international relations.3
Other outcomes may be decisions influenced by the domestic players.
Second, these decisions are mutual benefits, which arise out of
international co-operation. This co-operation arises out of the conflict
that arises in the domestic sphere and informs the need for co-
operation between the state and the domestic players. Third, the
domestic players shape state action and policy at the international
level.3> These three principles indicate a departure from other schools
of thought in various respects. According to the realists, the central
actors in international politics are the state actors other than the
individuals or domestic players. Second, this political system at the

31 These rights are now provided for in international and regional human rights
instruments.

32 A Moravcsik ‘Taking preferences seriously: A liberal theory of international politics’
(1997) 51 International Organisation 513 516.

33 Eg, there is a shadow report to the African Commission by Amnesty International
on Eritrea, https://www.amnesty.org/en/documents/afr64/8161/2018/en/
(accessed 21 April 2018).

34  EB Shiraev & VM Zubok International relations (2015) 78.

35 Asabove.
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international level implies anarchy with no recourse to a supranational
authority to enforce rules. Third, the state actors as the central players
are rational in so far as their actions maximise their self-interest.
Fourth, the existence of power held by state parties serves their self-
preservation and not the interests of the societal players.3® The
creation of any norms, therefore, is based on what the state party
wants with no regard to the interests of domestic players.

Constructivism, on the other hand, states that the structures of
human association arise out of shared ideas other than material forces,
whether as domestic players or state actors.3” This school of thought
further states that the characteristics and interests of both parties arise
from shared ideas mstead of the respective contemporary positions of
the domestic players.3® The outcome, therefore, of an’international
engagement by the states is as a result of constructive and equal
engagement with various stakeholders. Norms should be created
through the concerted effort of both the domestic players and the
state. This school of thought disregards the fact that there are always
unequal players in both the domestic arena and the state.

Another school of thought is idealism, which provides that a state
should have a philosophy that guides its foreign policy and the
subsequent actlons it takes as a way of providing transformation in the
domestic sphere.3° A perfect example is the policy of the United
States of America to negotiate the contents of international treaties,
yet taking a long time to sign, accede or ratify them.*? The structure
of the international relations of a state should be able to transform it
into the desired state of being. This line of thought, however, does
not consider the biases, the various shortcomings, and the negative
motives that may inform its philosophy in the creation of norms.
Therefore, with regard to the creation of norms using the liberal
theory, one needs to evaluate the formation of norms at the
international level as a result of domestic players who prevail on the
state to take action.

3.2 Tenets of the liberal theory

The liberal theory relates to a distinct ideology that is created by the
domestic players who shape the perceptions, capacities and actions of
the state in the political, social and economic areas of a particular
state.*! It may be interpreted as an ideology propagated by domestic

36 RE Goodin ‘The state of the discipline, the discipline and the state’ in RE Goodin
(ed) The Oxford handbook of political science (2011) 8.

37 A Wendt Social theory of international politics (1999) 1.

38 Asabove.

39 D Markwell John Maynard Keynes and international relations: Economic paths to war
and peace (2006) 3.

40 CA Bradley ‘Unratified treaties, domestic politics, and the US Constitution’ (2007)
48 Harvard International Law Journal 307.

41  DW Michael ‘Kant, liberal legacies, and foreign affairs’ (1983) 12 Philosophy and
Public Affairs 206.
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players intended to influence decisions or actions or policies of a state
at an international level. Therefore, what affects the common man
forms the agenda for redress at the international_level. As a result, the
theory enhances the freedoms of an individual.*? The theory assumes
that people and states seek welfare, and use reason instructively to
de5|gn strategies and institutions that are conducive to attaining this
goal.®3 If a norm does not improve the welfare of the people within its
jurisdiction, then a state should not adopt it.

The first tenet provides:**

The fundamental actors in international politics are individuals and private
groups, who are on the average rational and risk-averse and who organise
exchange and collective action to promote differentiated interests under
constraints imposed by material scarcity, conflicting values, and variations
in societal influence.

The main actors on the international political scene are individuals or
private organisations.*> These engage collectively to promote varlous
interests of the people within the jurisdiction of a given state party
Existing limitations, such as different values and differences in the
ability to guide decisions, may affect their effectiveness.*” The use of a
bottom-up approach is designed to enhance independence from
political influence. It advances interests for the common good of the
people within the state’s jurisdiction. The structures in a domestic
framework, therefore, mould state behaviour towards a common
quality of outcomes. *¢

The second tenet provides:*°

States (or other political institutions) represent some subset of domestic
society, on the basis of whose interests state officials define state
preferences and act purposively in world politics.

This provision means that the state through its actions represents the
concerns of the domestic players other than its concerns as a unitary
body. The state acts as the tool that is used to achieve the goals,
which may not otherwise be achieved by individuals at the
international level. A state adopts a declaration or a resolution for the
good of its people other than its self-preservation. Self-preservation is
contextualised as the urge by a government to cling to power
through the abuse of human rights violations, and the quelling of any

42 As above.

43 RN Lebow A cultural theory of international relations (2008) 74.

44 Moravcsik (n 32 above) 517.

45 S Haggard & BA Simmons ‘Theories of international regimes’ (1987) 41
International Organisations 491 499.

46 As above.
47  As above.
48  As above.

49  Moravcsik (n 32 above) 518.
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form of resistance. It follows that clinging on to power as a mode of
self- preservatlon against the will of the masses is not for the ‘good of
the people’.>! This tenet, however, assumes that all individuals have
equal influence on state policy. The domestic players may be
composed of obscure groups that do not influence decisions like other
domestic players or state actors. For instance, a small political party or
civil society organisation may not have the force to direct state policy
as do established political parties or civil society organisations. It may
pass as a narrow pluralist perception of domestic politics, where all
individuals and groups have equal influence on state policy, but is not
always the case. More often than not the state does not represent the
views of its people equally.

The third tenet provides that ‘[t]he configuration of interdependent
state preferences determines state behaviour’.>? The behaviour or the
actions of the state are a reflection of the various patterns of state
preferences. These actions are guided by a purpose that provokes
conflict, proposes co-operation, and culminates in the adoption of
foreign pollcy action, which benefits the people within its
jurisdiction.”3 It may be said that when a state party assents to or
ratifies or signs a treaty, its action is informed by the position of the
domestic players. Thus, the variation in the means used leads to an
expected end. The fallacy with this approach is that it may be taken to
be a reductionist one, rather than a systemic understanding between
the domestic players and the state.>*

This theory is evident in various passages of the African Charter.
The Charter provides that ‘[e]very individual shall have duties towards
his family and society, the state and other Iegally recognised
communities and the international community’.>> This provision
recognises that an individual plays a distinct role in the affairs of his or
her family and at a subtle level in the community. The duties to the
community inform the affairs of the state or other communities at the
level of the state, such as kingdoms, and cultural institutions. The
apex of the performance of these duties is seen in the actions of the
state at the international level. This contribution, therefore, validates
the application of the liberal theory to the African Charter. In addition,

50 For more on the state’s use of self-preservation, see AL Fuller Taking the fight to the
enemy: Neo-conservatism and the age of ideology (2011) 230. Compare with
Morgenthau’s model in F Résch Power, knowledge, and dissent in Morgenthau’s
worldview (2016) generally.

51 A detailed engagement with self-preservation and the good of the people is
beyond the scope of this article. One may consider the recent events in Zimbabwe
that illustrate that a change in the leadership of the country, despite its
constitutional ramifications, to a great extent was geared towards the good of the
people and an act of putting a stop to self-preservation by Robert Mugabe's
government.

52 Moravcsik (n 32 above) 518.

53 Moravcsik 520.

54 Moravcsik 522.

55  Art 27(1) African Charter.
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the individual has the duty to ‘preserve and strengthen soaal and
national solidarity, particularly when the latter is threatened’.>® This
provision mandates the individual to ensure that the state does not
threaten individual freedoms and a collective duty to agitate for state
action to improve welfare.

The African Commission is mandated as follows with regard to the
exercise of its functions:>’

To promote human and peoples’ rights and in particular ... to collect
documents, undertake studies and researches on African problems in the
field of human and peoples’ rights, organise seminars, symposia, and
conferences, disseminate information, encourage national and local
institutions concerned with human and peoples’ rights, and should the
case arise, give its views or make recommendations to governments.

The provision points to the critical role that national and local
institutions play in the forging of decisions by the African
Commission. The views of these domestic players form the
Commission’s recommendations to state parties.>® This provision
points to the critical role of domestic players in forming the foreign
policy of their respective state parties at the international level. This
line of thought also forms the basis of the inclusion of the views of
civil society when monitoring a state party’s adherence to the African
Charter.

4 Use of normative developments between 1992 and
2003

The right to a fair trial includes the question of evidence obtained
through human rights violations. This evidence, the admissibility of
which may be questioned in the course of a trial, may affect the
fairness of a trial. The literature indicates that most normative
developments on the right to a fair trial occurred between 1992 and
2003. This study scrutinises this period to establish which normative
developments point to the right to a fair trial, with an emphasis on
the mode of dealing with evidence obtained through human rights
violations. The evaluation of these developments offers insights into
whether the normative developments have dealt with evidence
obtained through human rights violations, and to what extent these
developments deal with this impugned evidence.

According to Odinkalu, the African Union’s normative
developments on the right to a fair trial commenced in 2002. 39
Odinkalu gives no justification for a retrospective review of the period

56  Art 29(4) African Charter.

57  Art 45(1)(a) African Charter.

58 Moravcsik (n 32 above) 518-522.

59 CA Odinkalu ‘Human rights mechanisms in Africa: Recent developments in their
norms, institutions and jurisprudence’ (2003) 3 Human Rights Law Review 105.
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before 2002 and there has been no corresponding update to his
earlier study. Banderin makes use of jurisprudential developments by
the African Commission to gauge the normative frameworks as a
basis. His insights are instructive as far as they implicitly show how the
Commission has interpreted its normative framework in developing its
jurisprudence in the communications brought before it. He analyses
three communications to show that normative frameworks underscore
the develo%ments. The decisions in Law Office of Ghazi Suleiman v
Sudan (11),%° Doebbler v Sudan®' and Purohit & Another v The Gambia®?
deal respectively with the right to freedom of expression and
democracy in Africa; Islamic law and human rights in Africa; and the
human rights of mental health patients in Africa. However, they fail to
offer any insight into norms that determine evidence obtained
through human rights violations. This failure validates this research by
indicating that one has to appreciate the history and scope of a
normative framework before applying it in the development of
jurisprudence. The researcher, therefore, is justified in evaluating the
norms that may be instructive to understanding the African
Commission’s principles on evidence obtained through human rights
violations.

According to Ouguergouz, the African Commission was aware of
the fact that article 7 of the Afrlcan Charter did not adequately deal
with the right to a fair trial.® This led to the adoption of a series of
soft law measures that could resolve this_lacuna,®* such as
resolutions,®> declarations,®® legal principles®’ and guidelines.68
Other authors suggest that some of the soft law adopted by the
African Commission in 2002 has not been valuable in dealing with
human rights violations such as torture.®® This failure points to a
limitation in developing jurisprudence by the Commission. Equally it
points to a poor standard or assumption that a given law seeks to
accomplish, and illustrates the need to revisit each norm to establish
the standard or assumption it stands for and how it contributes to the
normative framework of evidence obtained through human rights
violations.

60 (2003) AHRLR 144 (ACHPR 2003).

61 (2003) AHRLR 153 (ACHPR 2003).

62 (2003) AHRLR 96 (ACHPR 2003).

63 Ouguergouz (n 15 above) 141.

64 The relevant norms that form this soft law will be dealt with shortly.

65  Tunis Resolution (n 10 above).

66 Dakar Declaration (n 11 above).

67 The Principles (n 13 above).

68 Dakar Declaration (n 11 above) para 3.

69 D Long & R Murray ‘Ten years of the Robben Island Guidelines and Prevention of
Torture in Africa: For what purpose?’ (2012) 12 African Human Rights Law Journal
311.
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Muijuzi’s analysis of the African Commission’s communication of the
Egypt:an Initiative for Personal Rights and Interights v Arab Republic of
Egypt’® is a point of departure from the foregoing literature. His
engagement with the decision shows that there has been a
progressive development of the Commission’s normative framework
with regard to evidence obtained through human rights violations.
Three milestones are evident from his analysis to show the progressive
development. First, the Tunis Declaration and the Dakar Declaration
deal with the improvement of the right to a fair trial from a general
continuum. Second, the Robben Island Guidelines deal with specific
aspects such as the non-admission of evidence obtained though
torture. Third, the Principles engage the admission of evidence
obtained through human rights violations. While his review shows a
development with regard to dealing with evidence obtained through
torture, the latter forms a small and the most egregious part of the
rights that can be susceptible to evidence obtained through human
rights violations. The researcher questions the answers that the
Principles offer with regard to its normative structure in dealing with
evidence obtained through human rights violations. Second, the
Principles show a positive normative framework that deals with
evidence obtained through human rights violations. The study notes
the lessons that are instructive for future normative developments.

On the basis of the foregoing literature, the study narrows its focus
to four major normative developments that relate to the right to a fair
trial, with the emphasis on evidence obtained through human rights
violations. These include the Tunis Resolution;71 the Dakar
DecIaratlon 72 the Robben Island Guidelines;”? and the Fair Trial
Principles.”* The most recent normative development with regard to
evidence obtained through human rights violations is the Guidelines
on the Conditions of Arrest, Police Custody and Pre-Trial Detention in
Africa adopted in 2014 (Luanda Gwdellnes) 3 The researcher is of the

opinion that it is premature to evaluate whether these guidelines have
served their purpose. A conscious decision has been made to exclude
these Guidelines from the study. However, it should be stated in the
interim that the Luanda Guidelines address some issues that are not
dealt with by the Tunis Resolution, the Dakar Declaration, the Robben
Island Guidelines and the Fair Trial Principles. First, the Luanda
Guidelines require that any evidence obtained in violation of
confidentiality of information between legal counsel and the suspect is
inadmissible.”® Second, the Luanda Guidelines emphasise that an

70 JD Mujuzi ‘The African Commission on Human and Peoples’ Rights and the
admissibility of evidence obtained as a result of torture, cruel, inhuman and
degrading treatment: Egyptian initiative for Personal Rights and Interights v Arab
Republic of Egypt’ (2013) 17 International Journal of Evidence and Proof 287.

71 Tunis Resolution (n 10 above).

72 As above.

73 Robben Island Guidelines (n 12 above).

74  Luanda Guidelines (n 14 above). Banderin (n 13 above) 117-118.

75 Luanda Guidelines (n 14 above).
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accused is informed of the right to the presence and assistance of a
lawyer or, suitably-qualified paralegal before a confession is
recorded.”’ This requirement extends to the accused’s enjoyment of
this right in the course of recording the confession.

4.1 Tunis Resolution on the Right to a Fair Trial

The Tunis Resolution was adopted by the African Commission at its
11th ordinary session in Tunis. The Commission reiterated its mandate
to promote and protect human rlghts according to the African
Charter and international standards.”® In addition, the Tunis
Resolution recognised the importance of the right to a fair trial under
article 7 of the African Charter, in ensuring the right to a fair trial.8°
Therefore, the requirement to uphold the right to a fair trial in
international and regional law was the standard that informed the
adoption of the Resolution by state parties. This standard, however,
did not address the specific aspects relating to evidence obtained
through human rights violations. The Resolution assumed the
provision of the right to a fair trial to be a just cause, which had to be
upheld by state parties.8! This assumption, however, did not convey
justice in so far as the Resolution did not deal with evidence obtained
through human rights violations.

The Resolution was specifically addressed to state parties to inform
persons in their Eurisdiction of the remedies and the procedure
relevant thereto.8? A remedy with regard to the admission of
impugned evidence featured nowhere in the Resolution. The
Resolutlon reqmred state parties to provide needy persons with legal
aid.83 The provision of legal aid did not necessarily lead to the
exclusion of evidence obtained through human rights violations. The
Resolution lacked guidance as to the extent of the available remedies,
especially with regard to evidence obtained through human rights
violations, such as the non-admission of this evidence, or the
procedure to be followed in dealing with such evidence. This failure
indicated that the standard and assumption that formed the basis of
the norm was not sufficient to ensure the right to a fair trial in
instances where there was evidence obtained through human rights
violations. The failure to address evidence obtained through human
rights violations impeded the ability of the Resolution to influence the
mode of dealing with evidence obtained through human rights
violations. However, its attempt at improving the standards of the

76  Art 8(d)(ii) Luanda Guidelines.

77  Art 9(a)(i) Luanda Guidelines.

78  Art 9(a)(ii) Luanda Guidelines. Compare with Principle N(6)(d)(1) and (2) of the
Principles.

79  Para 1 Tunis Resolution (n 10 above).

80 Paras 2-5 Tunis Resolution.

81 Paras 3 & 6 Tunis Resolution.

82  Paras 2-5 Tunis Resolution.

83  As above.
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right to a fair trial indicated that it rec é:;msed individuals and their
wellbeing as a paramount consideration.®” However, it failed to deal
with instances that spoke to the specific tendencies by state parties
that led to the admission of evidence obtained through human rights
violations. It is on this basis that one may conclude that the Tunis
Resolution did not deal with the specific aspects of the right to a fair
trial, such as evidence obtained through human rights violations. The
Tunis Resolution as part of the normative framework was effective in
improving the right to a fair trial generally. However, this effectiveness
does not speak to evidence obtained though human rights violations
in so far as it did not address instances of evidence obtained through
human rights violations.

4.2 Dakar Declaration

Another development occurred in S%ptember 1999 culminating in the
adoption of the Dakar Declaration.®® This Declaration, which was a
product of engagements with civil society organisations, academics
and lawyers, targeted state parties. As in the case of the Tunis
Resolution, the right to a fair trial was the normative standard. With
regard to the balancing or extent of the standard of this norm the
African Commission formed the opinion that the realisation of this
right depended on four aspects. The first aspect was the elimination of
certain practices by state parties.8® These practices included state
parties’ use of acts of impunity such as the torture of suspects in pre-
trial detention. This aspect was informed by the political, social and
economic circumstances that affected the realisation of fair trials in
Africa, such as armed conflicts, massive human rights violations and
the lack of tanglble methods to implement the obligations assumed
under treaties.

In the second place, the Declaratlon emphasised the need for state
parties to respect the rule of law.88 This indication was instrumental in
ensuring that respect for the right to a fair trial was in an enabling
environment where the rule of law subsisted.®? The insistence by the
Declaration on the need for accountability by political institutions
offered insights into the fact that evidence obtained through human
rights violations would be challenged in courts of law. The rule of law
required the existence of fully-accountable political institutions where

84 Moravcsik (n 44 above) 517 on the primacy of the domestic society that
represents the interests of individuals in a domestic jurisdiction.

85 Dakar Declaration (n 11 above).

86 Paras 3 & 6 Dakar Declaration.

87 Para 4 Dakar Declaration.

88 Para 7 Dakar Declaration.

89 As above.



16 (2018) 18 AFRICAN HUMAN RIGHTS LAW JOURNAL

state parties, through their agents(5 did not acquire evidence obtained
through human rights violations.’

Third, the African Commission advocated the independence and
|mpart|aI|ty of the judiciary.®’ This independence related to the
appointment, security and tenure of the members of the judiciary,
while the impartiality related to the ability of the judiciary to _hand
down decisions without the influence of any organ or person.®? This
issue ought to be distinguished from the first point above. The first
point dealt with instances before the hearing of a case, where state
parties engaged in acts that compromised a fair trial of a suspect, such
as torture. With regard to the current point, it related to the need to
guard the tenure of judicial officers to ensure that they exercised
independence in handing down decisions. The African Commission’s
advocacy of the system of appointment, tenure and removal of
judges, however, did not deal with a scenario where a state party
would have a vibrant legal regime governing the judiciary, while it
lacked rules to govern evidence that had been obtained through
human rights violations.”> As a result of this standard, the
requirement to deal with evidence obtained through human rights
violations was not directly dealt with, because the concept dealt with
the offices of the judiciary other than issues dealing with the
admission of evidence. To a small extent respect for the rule of law
provided insights into the possibility of dealing with evidence
obtained through human rights violations.

In the fourth place, the African Commission recognised that most
state parties had military courts and special trlbunals that operated
alongside the institutionalised courts of judicature.”* It insisted that
although the military courts adjudicated offences of a military nature,
they had to adhere to fair trial standards.” The special tribunals were
not expected to try offences that would be tried by the
institutionalised courts of judicature.®®

The African Commission did not pronounce itself on whether these
military courts had to use the same rules of evidence that were used in

90 This was largely limited to instances of torture, cruel, inhumane and degrading
treatment, which was a small aspect of evidence that would be obtained through
human rights violations.

91  Para 8 Dakar Declaration (n 11 above).

92  As above.

93  The Constitution of the Republic of Uganda, 1995 provided for a robust system in
arts 126-151 on the judiciary. It still lacks a law on evidence obtained through
human rights violations (RD Nanima ‘The legal status of evidence obtained
through human rights violations in Uganda’ (2016) 19 Potchefstroom Electronic
Law Journal 1-38 generally). The same was evident in the Constitution of the
Republic of Kenya, 1963, which had a legal regime concerning the judiciary, but
lacked a provision on evidence obtained through human rights violations. The
same was evident in the 1980 Lancaster Constitution of Zimbabwe.

94 Para 9 Dakar Declaration (n 11 above).

95 As above.

96 As above.
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the institutionalised courts in adducing evidence. This omission
affected the enforceability of the fair trial standards that the
Declaration alluded to. This insight would have led to the realisation
of the fact that a rule on the admissibility of evidence obtained
through human rights violations would affect the trial process in all
these courts. In Uganda, for instance, the court martial adjudicates
offences that are similar to the offences in the Penal Code Act. The
question of which rules of evidence are used is not clear.®” The African
Commission’s normative stand on evidence obtained through human
rights violations remained an issue of implication rather than clarity.”®

The African Commission recognised that the bar associations, as
domestlcgplayers, were essential to the enhancement of the right to a
fair trial.”” The ability of lawyers to represent clients without
intimidation or harassment from other organs or persons was the
bedrock of the right to a fair trial.'°® Even though this position is
disregarded by the realist school of thought, which that looks at the
state as a unitary body that seeks to maintain its self-preservation,'°’
it could be true to a given extent that bar associations played an
oversight role which might be ignored by state parties. In Law Office of
Ghazi v Sudan (1), the complainant was arrested and incarcerated as
he represented persons who were critical of the government.'%? This
incident shows that the actions of the state pomt to its use of anarchy,
and focus on the need for self-preservation.'®3 In a liberal view the
lodging of complaints with the African Commission is indicative of the
consequence of a state that tries to suffocate the views of its domestic
players.'%* The researcher insists that the issues dealing with evidence
obtained through human rights violations should take centre stage.
The bar associations would then act as a buffer, which would ensure
that evidence obtained through human rights violations would not be
admitted.

The African Commission recognised the lack of effective remed|es
by state parties in dealing with the right to a fair trial.'® This
recognition was a reiteration of the Commission’s use of a general
perspective in the emphasis on the general improvement of the right

97 The Uganda People’s Defence Act, 2005, which establishes the court martial, by
implication uses the same rules of evidence that govern criminal law and
procedure. See sec 217 of the Uganda People’s Defence Act.

98 The same was evident in the African Commission’s declaration in para 10 with
regard to traditional courts. While it appreciated the courts’ role in promoting
social cohesion, the Commission failed to hint at the mode of admission of
evidence.

99  Para 11 Dakar Declaration (n 11 above). Moravcsik (n 28 above) 517.

100 Para 11 Dakar Declaration.

101 Goodin (n 36 above) 133.

102 (2003) AHRLR 134 (ACHPR 2003).

103 Goodin (n 36 above) 133. See the detailed discussion on the theoretical frame-
work above.

104 Hathaway (n 23 above) 1953.

105 Para 6. See paras 1-4 of the Tunis Resolution (n 6 above).
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to a fair trial. This position is proved through its reference to punitive,
restorative and compensatory remedies.'%® The failure to take a stand
on evidence obtained through human rights violations affected the
enforcement of a rule to that effect. It would have been better if the
remedies with regard to punishment included the exclusion of
evidence obtained through human rights violations and the use of
such evidence against the perpetrators of human rights violations. The
African Commission’s desire was to have fair trial standards, whereby
state partles provided adequate protection of victims’ rights and
interests.'%7 This position, however, required clarity on some
procedural aspects of admitting evidence, such as subjecting the
evidence to a trial within a trial to ascertain its voluntariness. Although
the accused persons were to receive legal aid, the failure to question
the voluntariness of evidence obtained through human rights
violations meant that the accused still would suffer from the probable
use of evidence obtained in abuse of their rights.

The Dakar Declaration did not deal directly with issues concerning
evidence obtained through human rights violations. As in the case of
the Tunis Resolution, it referred to the general component of the right
to a fair trial in terms of legal representation and independence of the
judiciary in the appointment, tenure and removal of judicial officers.
Aspects dealing with evidence obtained through human rights
violations were not dealt with. In the author’'s opinion the
circumstances on the continent maintained the focus of the African
Commission on the general right to a fair trial. As a result this
normative development was inclined to those principles that affected
the right to a fair trial. This position presents the lack of oversight by
the Commission with regard to questions that would arise in dealing
with evidence obtained through human rights violations. However,
the recognition by the Declaration of the four key aspects that
affected an individual and the domestic institutions, such as the
judiciary and the bar associations, showed that their legal protection
was key to thelr contribution to the formation of the foreign policy of
a state party.'%8 It is evident that the concepts engaged under the
Dakar Declaration served the purpose of illustrating that acts of
impunity by state parties had to end, and that the independence of
the judiciary had to be protected. This effectiveness did not extend to
dealing with instances of evidence obtained though human rights
violations.

4.3 Robben Island Guidelines

The Robben Island Guidelines were adopted by the African
Commission against the backdrop that there was a need to

106 Para 13 Dakar Declaration.

107 As above.

108 Moravcsik (n 44 above) 518, on the role of domestic players on formation of a
state’s foreign policy.
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implement the various international and regional instruments with
regard to torture and cruel, inhuman and degrading treatment. The
requirement to deal with torture and cruel, inhuman and degrading
treatment informs the normative standard for the Robben Island
Guidelines.

The Preamble recalls ‘the universal condemnation and prohibition
of torture, cruel, inhuman and degrading treatment and
pumshment 99 and recognises ‘the need to take positive steps to
further the implementation of the existing provisions on the
prohibition of torture, cruel, inhuman and degrading treatment and
punishment’.!19 It is discernible from the Preamble that the Robben
Island Guidelines radically depart from the preceding legal norms that
used the right to a fair trial as the standard for implementation of the
right by embracing a mode of dealing with evidence obtained
through human rights violations. With the aid of the universal
condemnation and prohibition of torture as the standard, the Robben
Island Guidelines employ a tight standard, which relates to the
prohibition of torture other than the general enforcement of the right
to a fair trial."'" However, this standard is inclined towards the right
against torture and cruel, inhuman and degrading treatment to the
exclusion of all other rights which would be abused in the cause of
adducing evidence. Even if the standard created a focus on evidence
obtained through human rights violations, it included only the right
against torture. This focus meant that a person whose right to the
presumption of innocence had been violated could not claim a
violation of his rights under the Robben Island Guidelines unless the
violation was related to torture.'!?

The generalisations in the Robben Island Guidelines relating to
torture and cruel, inhuman and degrading treatment and punishment
are addressed to state parties. The states are required to

(e)nsure that any statement obtained through the use of torture, cruel,
inhuman or degrading treatment or punishment shall not be admissible as
evidence in any proceedings except ag1a|nst persons accused of torture as
evidence that the statement was made.

As such, the Robben Island Guidelines are limited to the non-
admission of evidence obtained through torture and cruel, inhuman
and degrading treatment, to the exclusion of evidence obtained
through other human rights violations. It is not in doubt that there are

109 Preamble para 1 Robben Island Guidelines (n 12 above).

110 Para 4 Robben Island Guidelines.

111 Para 7 Robben Island Guidelines.

112 Art 1 of the United Nations Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (1984), adopted by General Assembly
Resolution 39/46 on 10 December 1984, entered into force on 26 June 1987 ; art
5 of the Universal Declaration of Human Rights (1948); art 5 of the African
Charter; Communication 416/12 Jean-Marie Atangana Mebara v Cameroon, paras
81-83.

113 Robben Island Guidelines (n 12 above) Guideline 29.
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international human rights instruments that deal with torture.'’* To a
great extent these instruments form a basis for the Robben Island
Guidelines."’® One may argue that the Robben Island Guidelines
reflect the content of international instruments, but its effectlveness
ought to be seen in its application as a normative instrument.' ¢ It is
on this basis that one may conclude that these guidelines do not
provide useful direction in interpreting article 5 of the African
Charter.'” As such, there is a need for them to provide a structure to
use in dealing with torture.

Pursuant to the implementation of the regional and international
instruments on torture, the Guidelines require ‘ratification of the
Protocol to the African Charter on Human and Peoples nghts
Establishing an African Court on Human and Peoples’ Rights’.!'8 This
Protocol established the African Court with a mandate to complement
the African Comm|55|on in the promotion and protection of human
rights in Africa.’® One may argue that it does not provide clarity on
the admission of evidence obtained through human rights violations.
This position is countered as far the Protocol provides that ‘[i]f the
Court finds that there has been a violation of a human or peoples’
right, it shall make appropriate orders to remedy the violation,
including the payment of fair compensation or reparation’.’?% ‘In
cases of extreme gravity and urgency, and when necessary to avoid

114 UN Convention Against Torture, Cruel, Inhuman and Degrading Treatment 1465
UNTS 85.

115 Art 6 of the Universal Declaration, adopted by General Assembly Resolution 217
A(lll) of 10 December 1948; Standard Minimum Rules for the Treatment of
Prisoners (1955), adopted by the First United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, held at Geneva on 30 August 1955, and
approved by the Economic and Social Council by its Resolutions 663 C (XXIV) of
37 July 1957 and 2076 (LXIl) of 13 May 1977; art 8 of the International Covenant
on Civil and Political Rights (1966) 999 UNTS 171; Declaration on the Protection
of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1975) adopted by General Assembly
Resolution 3452 (XXX) of 9 December 1975; arts 2 and 5 of the Code of Conduct
for Law Enforcement Officials, adopted by General Assembly Resolution 34/169 of
17 December 1979; United Nations Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1984) 1465 UNTS 85; art 1 of
the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment (1988) adopted by General Assembly Resolution 43/
173 of 9 December 1988; art 5 of the African Charter.

116 Long & Murray (n 69 above) 311.

117 As above.

118 Robben Island Guidelines (n 12 above) Guideline 1(a).

119 Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights OAU Doc OAU/
LEG/EXP/AFCHPR/PROT (lll) arts 1 & 2. For a discussion of the African Court on
Human and Peoples’ Rights and the African Commission, see E Badawi ‘Draft
Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of the African Court on Human and Peoples’ Rights: Introductory
note’ (1997) 9 African Journal of International and Comparative Law 953.

120 Art 27(1) African Court Protocol (n 119 above).
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irreparable harm to persons, the Court shall adopt such provisional
measures as it deems necessary.’?]

It is an indication that the orders the African Court makes are not
limited to financial reparation.'?? Rather, the Protocol mandates the
Court to make ‘appropriate orders’, a requirement which is broad
enough to encompass a declaration of inadmissibility of evidence
obtained through human rights violations.'23 Financial compensation
is mentioned only as an example of orders that may be made; it is not
to the exclusion of other appropriate orders as the Court may deem
fit.

The Robben Island Guidelines specify the context of the evidence
that will be dealt with, namely, evidence obtained through torture,
cruel, inhuman and degrading treatment or punishment. The
normative standard of the need to deal with torture limits the
applicability of the guidelines beyond the violation of the right against
torture. In the second place, this limitation affects the African
Commission’s role in the development of a normative framework to
deal with evidence obtained through human rights violations, other
than torture. Without prejudice to the foregoing, the Robben Island
Guidelines recognise and concretise the right to human dignity of
everyone, and that the state cannot violate the right for purposes of
self-preservation.'?* The Robben Island Guidelines are effective in
ensuring that evidence obtained through torture or cruel, inhuman
and degrading treatment is not admissible. This effectiveness does not
extend to instances of evidence obtained through other human rights
violations. To this extent the normative framework did not serve its
purpose in as far as it did not deal with evidence obtained through all
human rights violations.

4.4 The Fair Trial Principles

The fourth major development was the passing of a resolution to
establish a working group to prepare a draft of general principles and
guidelines on the right to a fair trial and legal assistance.'®> The
working groups involved in the drafting of these principles included

121 Art 27(2) African Court Protocol.

122 This formed the main type of remedy in the Tunis Resolution and the Dakar
Declaration.

123 For a discussion on appropriate orders, see G Naldi ‘Observations on the Rules of
the African Court on Human and Peoples’ Rights’ (2014) 14 African Human Rights
Law Journal 366 381. For reparations as a remedy, see G Naldi ‘Reparations in the
practice of the African Commission on Human and Peoples’ Rights’ (2001) 14
Leiden Journal of International Law 681; Mtikila v Tanganyika Law Society and The
Legal and Human Rights Law Centre and Reverend Christopher Mtikila v Tanzania
App 009 & 011/2011 para 126(4) 14 June 2013.

124 Moravcsik (n 44 above) 518, on the state taking decisions for the welfare of its
citizens.

125 Resolution on the Right to a Fair Trial and Legal Assistance in Africa, Res AHG/
222(XXXVI); para 3 Robben Island Guidelines (n 12 above).
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academics, advocates, NGOs and other domestic players126 This
process led to the adoptlon of the Fair Trial Principles."’ There are
four normative concepts in the Principles, which form the standard
that guide the African Commission’s mode of dealing with evidence
obtained through human rights violations.'?® This standard is dealt
with in respect of four aspects: the right to an effective remedy;'?°
the role of prosecutors;'3 the prohibition of the collection of
evidence through a violation of a detained suspect’s rights;'3! and the
rule on how to deal with evidence obtained through force or
coercion.'3?

First, with regard to an effective remedy, the Principles state:'33

Everyone has the right to an effective remedy by competent national
tribunals for acts violating the rights granted by the constitution, by law or
by the Charter, notwithstanding that the acts were committed by persons
in an official capacity.

Further:134

Every state has an obligation to ensure that ... any person whose rights
have been violated, including by persons acting in an official capacity, has
an effective remedy by a competent judicial body.

The cumulative effect of this Principle is to widen the standard of an
effective remedy by extending it from actual or pecuniary remedies to
evidential remedies, such as the exclusion of evidence. This exclusion
includes a violation that leads to any kind of harm other than physical
harm, such as the violation of an accused s right to the presumption
of innocence until proven guilty.'3> This normative development
requires the African Commission to call on state parties to provide an
effective remedy, such as the exclusion of evidence obtalned through
human rights violations, by a competent judicial body."3

Second, prosecutors have a key role to play in instances where they
have evidence that has been obtained through human right
violations. The Principles state:'

When prosecutors come into possession of evidence against suspects that
they know or believe on reasonable grounds was obtained through
recourse to unlawful methods, which constitute a grave violation of the

126 Moravcsik (n 44 above) 517, with regard to the liberal theory’s primacy on
domestic actors as key players.

127 Fair Trial Principles (n 13 above). Baderin (n 13 above) 118.

128 Fair Trial Principles (n 13 above) Preamble.

129 Principle (C)(a) Fair Trial Principles.

130 Principle F Fair Trial Principles.

131 Principles M(7)(d)-(f) Fair Trial Principles.

132 Principle N(6)(d)(1) Fair Trial Principles.

133 Principle C(a) Fair Trial Principles.

134 Principle C(c)(1) Fair Trial Principles.

135 Jean-Marie Atangana Mebara v Cameroon Communication 416/12 paras 81-83.

136 Principle C(c)(1) Fair Trial Principles (n 13 above).

137 Principle F(l) Fair Trial Principles.



AFRICAN COMMISSION FRAMEWORK FOR EVIDENCE OBTAINED THROUGH VIOLATIONS 23

suspect’s human rights, especially involving torture or cruel, inhuman or
degrading treatment or punishment, or other abuses of human rights, they
shall refuse to use such evidence against anyone other than those who
used such methods, or inform the judicial body accordingly, and shall take
all necessary steps to ensure that those responsible for using such methods
are brought to justice.

This Principle requires prosecutors to refrain from procuring the
admission of evidence which has been obtained through a violation of
a suspect’s rights unless it is being admitted to be used against
perpetrators of the human rights violations. A prosecutor exercises a
discretion to establish whether the evidence was obtained through a
disregard of rights. Once he forms the opinion that the evidence was
obtained through a violation of human rights, then, first, he should
not admit that evidence against the suspect; and, second, he should
have that ewdence admitted against the perpetrator(s) of the human
rights violation.'3® This Principle creates a standard which recognises
the need to deal with evidence obtained through human rights
violations and in other improper ways.'3° Furthermore, it places a
significant role on prosecutors to ensure that impugned evidence is
not tendered for admission. These normative developments require
the state to desist from using its machinery to coerce people in its
jurisdiction, without being accountable to the African Commission.’

Third, the Fair Trial Principles protect suspects in the course of the
collection of evidence by the investigating arms of government. The
relevant provision states that ‘[s]states shall ensure that all persons
under any form of detention or imprisonment are treated in a humane
manner_and with respect for the inherent dignity of the human
person’.'*1 This principle introduces distinct features that are
instructive on evidence obtained through human rights violations. A
person whose rights are infringed is still imbued with dignity. In
addition, it is indicative that the collection of evidence should use the
dignity of an individual as the yardstick. Furthermore, where the right
to human dignity is V|olated then the evidence that is being obtained
may be questioned.

Fourth, with regard to undue influence, the Fair Trial Principles deal
with evidence obtained through any other form of coercion or undue
influence. With regard to coercion, it provides:'43

Any confession or other evidence obtained by any form of coercion or force
may not be admitted as evidence or considered as probative of any fact at
trial or in sentencing. Any confession obtained during incommunicado
detention shall be considered to have been obtained by coercion.

138 Mujuzi (n 70 above) 287.

139 Principles M(7)(d) & F(l) Fair Trial Principles (n 13 above).

140 See the discussion on the liberal theory above.

141 Principle M(7)(a) Fair Trial Principles (n 13 above). See M(7)(a)-(f).
142 Nanima (n 93 above).

143 Principle N(6)(d)(1) Fair Trial Principles (n 13 above).
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It is worth noting that this provision extends the standard from
evidence obtained through human rights violations to improperly-
obtained evidence, although from the wording of the provision its
application is limited to evidence obtained through coercion or force.
Principle M(7) provides two instances where the application of the
fourth concept may be extended. The first instance is the prohibition
of taking undue advantage of a detained or imprisoned person by
compelling him or her to confess, for the purposes of incriminating
himself or herself or incriminating others. The second instance
where the application of the fourth concept is extended is where a
detained person is subjected to threats or methods of interrogation
which impair his or her capacity for Judgment > These methods
relate to coercion, but the departure point is their ability to affect the
faitness of a trial without having the blemish of human rights
violations.

The interpretation of the four concepts forms the interrelated and
interdependent normative framework on evidence obtained through
human rights violations and improperly obtained evidence. The
developments between 1995 and 1999 related generally to the right
to a fair trial, but were not specific to evidence obtained through
human rights violations. It was the normative developments, such as
the adoption of the Robben Island Guidelines (2002) and the
Principles (2003), which deal with the concept of evidence obtained
through human rights violations as an integral part of the right to a
fair trial. This development amounts to a change in the normative
developments that would be instrumental in subsequent
jurisprudential developments. A difference between the Dakar
Declaration and the Principles is that, although the former was rather
elaborate on the right to a fair trial, it missed the mark on evidence
obtained through human rights violations. The Principles to a large
extent deal with evidence obtained through human rights violations
and improperly-obtained evidence.

The Fair Trial Principles reflect two principles that are key to the
application of liberal theory. First, they protect vulnerable members of
society when their liberty has been curtailed by the state. Second,
they require that state actors, as in the case of domestic players,
should protect vulnerable members of society. This need is evident in
the requirement that prosecutors do not procure the admission of
evidence obtained through human rights violations unless the
evidence is to be used in evidence against the perpetrators of the
human rights violations. The Principles effectively dealt with evidence
obtained through all human rights violations, including evidence
illegally obtained. This was a point of departure which demonstrates a
move from slow effectiveness to a more effective framework on
evidence obtained through human rights violations. As such, the

144 Principle M(7)(d) Fair Trial Principles.
145 Principle M(7)(e) Fair Trial Principles.
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Principles deal with the general standards that illuminate
developments from the Tunis Resolution and the Dakar Declaration. In
addition, the Principles reconcile the limited application of the Robben
Island Guidelines to a more nuanced approach that embraces
evidence obtained through human rights violations.

5 Conclusion

The current normative structure was developed on the standard of the
right to a fair trial. This need arose because states were using impunity
to rule their citizens, a position that many domestic players opposed.
As such, the general development of the right to a fair trial is evident
in the failure by the Tunis Resolution and the Dakar Declaration to
deal with the admission of evidence obtained through human rights
violations. The use of civil society was geared towards other aspects of
the right to a fair trial, other than evidence obtained through human
rights violations. The normative fortunes of the African Commission
changed with the development of the Robben Island Guidelines,
which deal with this impugned evidence but limited it to evidence
obtained through torture. The Fair Trial Principles that were adopted a
year later deal with evidence obtained through human rights
violations and improperly-obtained evidence. Despite the change in
the in-depth content, the Principles were introduced at a time when
the normative framework had done little to alleviate the problem of
dealing with evidence obtained through human rights violations.

It follows, if the African Commission employs liberal theory
grounded in the various articles of the African Charter, it needs to
carry out mass sensitisation and dissemination of information on the
rights under the Charter. This position should be a precursor to the
subsequent use of the views of domestic players. When domestic
players are informed, they will offer informed views to guide the
foreign policy of the respective states. The obligation to disseminate
information should be placed on states to create programmes and
legislation to support this cause.

There should be a study on the trends of the jurisprudence of the
African Commission on evidence obtained through human rights
violations to ascertain whether this normative framework has aided or
limited its development. This demand is coupled with the fact that
since its inception, the Commission has decided on 229
communications.'#® Eighty-nine of these communications have been
decided on their merits, representing 38 per cent of the total number
of communications.'*’ Approximately 90 communications have been
regarded as inadmissible, representing 39 per cent of the total

146 IHRDA African Human Rights Case Law Analyser; search documents http://
caselaw.ihrda.org/doc/search/?m=83 (accessed 6 November 2016).
147 As above.
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number of communications.'#® Subject to conceptual and empirical
research, the normative concepts that inform evidence obtained
through human rights violations are instructive in improving the
normative and subsequent jurisprudential developments.

It is significant to visit the experiences of domestic, regional and
international human rights systems to draw insights as to how their
normative frameworks are developed. This study will guide future
engagements on the creation of frameworks on aspects that fall
within the mandate of the African Commission. In addition, it is a
well-acknowledged principle that domestic laws may be used to
contribute to the normative frameworks of a regional human rights
system.’? It is argued that domestic courts may guide the
Commission’s creation of a normative framework that produces clarity
on the issues that need to be addressed at the drafting stages.

148 As above.

149 S v M 2008 (3) SA 232 (CC) where the decision of the South African Supreme
Court of Appeal was instructive in the content of General Comment 1 of 2014
regarding the caregivers and the children.
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Summary

The African Commission on Human and Peoples’ Rights was inaugurated
on 2 November 1987, with a mandate to promote and protect human
rights in Africa. The commemoration of its thirtieth anniversary in 2017
presented another appropriate opportunity to revisit the long-standing
debate on its quasi-judicial character, the status of its recommendations
and its (in)ability to effectively monitor states’ compliance. This article
assesses the challenges associated with the Commission’s seemingly ‘non-
binding’ recommendations and the perceived effect on its mandate, and
proposes two solutions for their circumvention. First, the article suggests
that if non-compliance is taken broadly as a sustained infraction of states’
obligations under article 1 of the African Charter on Human and Peoples
Rights and allied instruments, the Commission’s recommendations can be
elevated to binding African Union decisions that subsequently become
enforceable under article 23(2) of the AU Constitutive Act. Second, it is
proposed that where a state against which a violation has been found
fails to comply

/
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with the Commission’s recommendations, the latter may institute an
action before the African Court under article 5 of the Protocol Establishing
the African Court against that state for non-compliance with its
obligations under the Charter.

Key words: human rights;, implementation;, compliance; recommen-
dations; quasi-judicial; non-binding; African Commission; African Court;
African Union

1 Introduction

A system of law that tolerates defiance hardly ever commands
obedience. So too is a human rights system at the supranational level
barely capable of ensuring effective safeguards if it lacks the requisite
political support for its domestic implementation.! True to these
assertions, the current relationship between state parties to the African
Charter on Human and Peoples’ Rights (African Charter) and the
African Commission on Human and Peoples’ Rights (African
Commission) is one mired by defiance. The never-ending deficit of
state adherence to African Commission recommendations?
regenerates the ‘compliance’ argument and brings under closer
scrutiny the triangular relationship between the Commission, the
rights enshrined in the African Charter and supplementary
instruments, and state parties. For Viljoen, ‘compliance’ is ‘the
fulfilment of a state obligation under a treaty’.> Under the African
Charter, the implementation of obligations acquired under article 1
(article 1 obligations) is a threshold for state compliance. However,
the African Commission’s responsibility to monitor state
implementation, investigate allegations of violations or determine
complaints often is pre-emptively blocked, in no small way by its
inability to make decisions and recommendations that are binding on
states.

Undoubtedly, the Commission is the principal regional human
rights body responsible for promoting human and peoples’ rights and
ensuring their protection in Africa.” Established under the African

1 F Viljoen ‘The African human rights system and domestic enforcement’ in
M Langford et al (eds) Socio-economic rights judgment and the politics of
compliance: Making it stick (2017) 351; GM Wachira & A Ayinla ‘Twenty years of
elusive enforcement of the Recommendations of the African Commission on
Human and Peoples’ Rights: A possible remedy’ (2006) 6 African Human Rights
Law Journal 466, where they state very succinctly that ‘[a] human rights guarantee
is only as effective as its system of supervision’.

2 Recommendations, in this context, include recommendations based on the
African Commission’s Concluding Observations on state reports and decided cases
(communications).

3 Viljoen (n 1 above) 351; A Chayes et al ‘Managing compliance: A comparative
perspective’ in EB Weiss & H Jacobson (eds) Engaging countries: Strengthening
compliance with international environmental accords (1998) 39.

4 Art 30 African Charter.
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Charter as a treaty body within the framework of the Organisation of
African Unity (OAU), now the African Union (AU), the African
Commission is vested with the mandate to promote, protect and
interpret the Charter’s sundry provisions, and perform any other
functions entrusted to it by the OAU/AU Assembly of Heads of State
and Government (OAU/AU Assembly).> However, there are two major
limitations to the effective discharge of its mandate. One, the African
Commission is a quasi-judicial body whose decisions are understood
not to be binding on state parties. Two, by its current bureaucratic
structure and functioning, it is unable to effectively utilise the avenue
of the African Court on Human and Peoples’ Rights (African Court) to
persistently hold non-compliant states accountable under the Charter.

This article attempts to articulate, from a prism intended to provoke
scholarly thought and political action, ways of navigating the African
Commission out of the murky waters of state defiance in order to
accomplish its expected outcomes. In so doing, it is clarified from the
outset that rather than rehearse the arguments already articulated by
many highly-acclaimed scholars on state (non)compliance, the focus
of the article is on enabling the work of the African Commission
through the institutional support of AU organs such as the Assembly
and the Executive Council and the Court. Hence, the issues identified
and addressed here are not whether the Commission’s
recommendations were designed to be non-binding or have ‘a direct
effect’ on states.® Rather, it is whether, having regard to state parties’
article 1 obligation to take steps to recognise the freedoms
guaranteed by the African Charter, they will not merely be fulfilling
that obligation if they comply with such recommendations. In other
words, the article questions whether a state party’s failure to comply
with recommendations targeted at the promotion and protection of
the Charter rights does not invariably amount to a sustained violation
of the article 1 obligation itself, rather than a violation of the
Commission’s recommendations. The second question is whether a
state party’s failure to implement its article 1 obligation reasonably
allows the AU Assembly to make binding decisions on Commission
recommendations and impose sanctions for non-compliance under
article 23(2) of the Constitutive Act. Lastly, where state parties fail to
implement recommendations, can the African Commission seek to
enforce their Charter obligations through the avenue of the Court?

5 African Charter art 45(1)(a)(b)(c), (2), (3) & (4).

6  AO Enabulele ‘Incompatibility of national law with the African Charter on Human
and Peoples’ Rights: Does the African Court on Human and Peoples’ Rights have
the final say?’ (2016) 16 African Human Rights Law Journal 14; F Viljoen & L Louw
‘State compliance with the recommendations of the African Commission on
Human and Peoples’ Rights, 1994-2004’ (2007) 101 American Journal of
International Law 1; R Murray & D Long The implementation of the findings of the
African Commission on Human and Peoples’ Rights (2015); M Evans & R Murray
(eds) The African Charter on Human and Peoples’ Rights: The system in practice,
1986-2006 (2008).
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Two working hypotheses respond to the above queries. First, it is
proposed that although African Commission recommendations are by
themselves non-binding, the African Charter anticipates that, by
deferring them to the AU Assembly which can take binding decisions
on them, non-conforming state parties can subsequently be held
accountable for their obligations and may be susceptible to sanctions
under article 23(2) of the AU Constitutive Act. Second, by having
unlimited access to the African Court, the Commission can sue a non-
compliant state party for breach of its article 1 obligation. In justifying
the possibilities for ‘bypassing” the Commission’s current challenges,
an effort will be made to streamline the conversation against the
backdrop of the link between the Commission’s mandate and the
substantive provisions of the Charter.

The article is divided into six sections. Section one is the
introductory section above; sections two and three assess the
Commission’s ‘watchdog’ functions and the impact of states’ non-
compliance on its mandate. In sections four and five, much is said
about how the Commission’s recommendations can be politically
enforced by the AU Assembly, the Executive Council (and, to some
extent, the Peace and Security Council), and judicially through the
African Court in fulfilment of states’ article 1 obligation. The potential
limitation of the article’s propositions and the conclusion are detailed
in section six. The article adopts desktop and exploratory approaches.
It also explains a select number of cases and reports that demonstrate
instances where states have not perfected the Commission’s
recommendations.

2 African Commission and the burden of state
‘resistance’

Considering that the year 2017 was significant in the life of the
African Commission as it marked the thirtieth anniversary of the
Commission’s operationalisation,” its 30-year life-circle ~provides
another opportunity for critical reflection on its sojourn so far and an
appraisal of the obstacles that deflate its effectiveness with a view to
better facilitating its efficiency. Apparently, the obstacles posed by
non-compliance are incalculable. From an outright failure to
undertake law reform to a barefaced refusal to implement
recommendations and, by extension, the provisions of the African
Charter itself, these, in no small measure, clog the wheels of the
Commission’s effectiveness and its determination to deliver on its
mandate. As noted by the First OAU Ministerial Conference on Human
Rights, there is a need to not only evaluate the Commission’s
functioning and ascertain the extent of its accomplishment, but also

7 The African Commission was inaugurated on 2 November 1987 in Addis Ababa,
Ethiopia. The Commission was subsequently relocated to Banjul in The Gambia,
where it is hosted and from where its day-to-day activities are run.
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to ‘assist it to remove all obstacles to the effective discharge of its
functions’.8

2.1 Institutional credibility versus state sovereignty

For some 30 years, the human rights commitment of the African
Commission and state parties has been anything but mutual and quite
often at a distant parallel. The obligation of states as primary
implementers of human and peoples’ rights and the responsibility of
the Commission as monitor are always in constant friction. The
implementation of the African Charter marked by perplexing
contradictions, thereby causing its intended beneficiaries to suffer
considerably. It is ironic that while there has been nearly one hundred
per cent ratification of the Charter by African states, this has not
necessarily matched compliance.’ African states have neglected to
channel the same speed and energy with which they subscribe to
international instruments, into domestic action for better human
rights results. The rush in treaty adoption is very quickly decelerated
by domestic inaction. Several reasons explain this unpleasant trend.

The African Commission, for one, is not a judicial body and does
not have a status that is equal to a continental court of law such as
the African Court. It is only a quasi-judicial body and its decisions and
recommendations often are conceived of as not binding on state
parties. This reality evidences many a scenario where state parties
found culpable under the African Charter and supplementary
instruments do not comply with its decisions and recommendation
and do so without the slightest consequence.'® Despite the African
Commission’s international status, independence, high moral fibre
and impartiality, it has had more than a fair dose of determined
resistance from states. With a natural penchant for suspiciously
holding tenaciously to their sovereignty in the face of internal
infractions, the idea of constantly being told what to do by a panel
mandated to monitor human rights compliance in Africa, may be a
hindrance to states. However, the blatant disregard for a continental
institution of the Commission’s calibre without a feel of the ‘heat’, if
not some ‘burns’, from the AU, exacerbates an already-growing
culture of impunity and fatal abuse of continental principles and
institutions.

It cannot be true that the African Commission is not worthy of
support and commendation. During the discharge of its arduous
mandate over the years, the Commission has steadily evolved as an
apparatus for entrenching human rights and democratisation in

8 Para 23 Grand Bay Declaration.

9 The only exception being Morocco which only returned to the AU in January
2017, after it had withdrawn its members in 1984 due to the OAU’s recognition of
Western Sahara as an independent territory.

10 Viljoen & Louw (n 6 above) 12; Wachira & Ayinla (n 1 above) 471; CA Odinkalu
‘The role of case and complaints procedures in the reform of the African regional
human rights system’ (2001) 1 African Human Rights Law Journal 228.
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Africa. By subtly but increasingly ‘bending the arm’ of repressive
African states through its promotional, protective and interpretive
authority, it tends to realise, on an ongoing basis, the goal of fostering
a human and peoples’ rights culture in Africa. As seen in the classic
cases of Centre for Minority Rights Development v Kenya (Endorois
case),11 Purohit v The Gambia (Gambian mental health case),12
International Pen & Others (on behalf of Saro-Wiwa) v Nigeria (Saro-
Wiwa case)1 3 and Socio-Economic Rights Action Centre (SERAC) v Nigeria
(SERAC case),'* it tends to beam its searchlight on errant states to
assess their conduct vis-a-vis the demands of the African Charter. The
avalanche of high-profile decided cases is evidence of its
determination to break through the sacred curtains of state
sovereignty, to tread uncharted grounds, to interrogate spaces
previously jealously guarded by states, and to pronounce on issues
that states previously considered as being exclusively their internal
affairs. As the African Commission rightly noted in Article 19 v
Eritrea,’® the African Charter would be rendered meaningless if states
were permitted to construe its provisions in a manner that limits or
negates its substantive guarantees. Consequently, even if to a lesser
extent, the Commission’s naming-and-shaming of states importantly
reinforces the need to push states to act within the tenor of their
obligations under international law."

11 (2009) AHRLR 75 (ACHPR 2009).

12 (2003) AHRLR 96 (ACHPR 2003).

13 (2000) AHRLR 212 (ACHPR 1998).

14 (2001) AHRLR 60 (ACHPR 2001) paras 57-58, 61-63; F Coomans ‘The Ogoni case
before the African Commission on Human and Peoples’ Rights’ (2003) 52
International and Comparative Law Quarterly 751.

15 (2007) AHRLR 73 (ACHPR 2007) paras 105 & 108.

16  Saro-Wiwa case (n 13 above) para 115. The African Commission held that it was a
blot on the Nigerian legal system for the government to have executed Ken Saro-
Wiwa despite the Commission’s pleas and global opinion to the contrary,
something that should never happen again. Democratic Republic of the Congo v
Burundi, Rwanda and Uganda (2004) AHRLR 19 (ACHPR 2003) paras 76-77 (DRC
case). The African Commission disapproved of the military occupation of the DRC
by Burundian, Rwandan and Ugandan forces. The Commission held that such
action was impermissible under the African Charter and international law. Institute
for Human Rights and Development in Africa v Angola (2008) AHRLR 43 (ACHPR
2008) paras 76-77, where the Commission held that the African Charter does not
give states a free hand to deal arbitrarily with non-nationals and that the arbitrary
arrest and deportation of non-nationals lawfully working in Angola, which caused
them to lose their jobs, was a violation of the African Charter; Jawara v The
Gambia (2000) AHRLR 107 (ACHPR 2000) para 73 (the Commission found that a
military coup was a violation of the right of Gambians to freely choose their
government); Legal Resources Foundation v Zambia (2001) AHRLR 84 (ACHPR
2001) para 70: ‘[N]o state party to the Charter should avoid its responsibilities by
recourse to the limitations and “claw-back” clauses in the Charter’; Media Rights
Agenda v Nigeria (2000) AHRLR 200 (ACHPR 1998) para 77, where the African
Commission held that a decree allowing the government to seal the premises of a
media organisation and seize its publications violates the African Charter. Other
cases include Law Office of Ghazi Suleiman v Sudan (1) (2003) AHRLR 134 (ACHPR
2003) paras 64 & 66; Malawi African Association v Mauritania (2000) AHRLR 149
(ACHPR 2000) paras 134-135.
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It is generally acknowledged that the work of the African
Commission is essential to the effective observance of human rights in
Africa.’” However, as recognised by the OAU/AU Ministerial
Conference on Human Rights, ‘the primary responsibility for the
promotion and protection of human rights lie with the state’.'® This
imperative makes the Commission an appropriate mechanism for
continuous  dialogue  with  African governments on the
implementation of their article 1 obligation.'® The following two
grounds clarify that by the nature and tenure of its establishing
mandate, the Commission is (a) a necessary counter measure against
repressive and abusive state conduct; and (b) a forum for continuous
engagement and dialogue with state parties on the discharge of their
article 1 obligation.

The activation of the African Commission in 1987 ushered in great
expectations among keen human rights watchers. It signalled for the
first time that the massive human rights violations that preceded the
pre-Charter era would be rebuffed by a vigilant continental human
rights watchdog. Several indices precipitated this rousing expectation.
First, the formation of the African Commission was a breakaway from
the past in terms of the OAU’s approach to human rights monitoring.
The surge in civil wars and armed conflicts between the early 1960s
and late 1970s, including the gross human rights violations
perpetuated by Bokassa in the Central African Empire, Nguema in
Equatorial Guinea and Idi-Amin in Uganda led to an unprecedented
number of crises on the political and refugee fronts.

The OAU Assembly, as a necessary response, adopted the OAU
Convention Governing the Specific Aspects of Refugee Problems in
Africa 1969 (OAU Refugee Convention) as a standard-setting measure
to address the chaos and instability that came with the transnational
exodus of people. However, although laudable in many respects, this
response was inadequate and did very little to salvage the situation.
Specifically, the OAU Refugee Convention, among other reasons,
failed to accommodate a treaty mechanism that would have been
responsible for monitoring compliance. With no monitoring body in
place, the potential of the Convention as a catalyst for change in
national laws and practices was immediately lost.2°

Not surprisingly, at that time African states had little tolerance for
human rights scrutiny. There was such a rigid attachment to the
principles of sovereignty, territorial independence and non-
interference in the internal affairs of member states, that it
compounded the OAU’s ability to intervene during crises to prevent
or curtail the deterioration of human rights.2! This leeway, sustained

17  Para 23 Grand Bay Declaration.

18 Para 15 Grand Bay Declaration; para 27 Kigali Declaration.

19  Para 23 Grand Bay Declaration.

20  FViljoen International human rights law in Africa (2012) 158.

21 Arts 3(1), (2) & (3) OAU Charter 1963; compare DRC case (n 16 above) para 74.
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by the provisions of the OAU Charter, occasioned the ‘grandstanding’
of regimes notorious for perpetuating massive human rights violations
and conflicts. In the face of brutal atrocities, the OAU stood idly by,
while hapless victims had to bear the torrents of agony and pain
meted out to them. However, criticism of the OAU’s position of
indifference, coupled with pressures from the United Nations (UN),
eventually led to the 1979 UN-sponsored Monrovia Seminar on the
Establishment of Re%ional Commissions on Human Rights with Special
Reference to Africa.?2 These spurred African states to action and to
concede, to a limited extent, a portion of their sovereign authority,
even if only pertaining to human rights-related matters. This series of
events led to the African Commission’s creation under the African
Charter.

Second, the attendant recognition of fundamental freedoms and
the Commission’s establishment brought about a relative limitation of
state sovereignty. It gave rise to the authority of the African
Commission to monitor, identify and otherwise recommend action(s)
that reasonably warrant African governments to address domestic
human rights concerns. It signalled a new era of continental thinking
and expectation from states in that it set the tone for domestic human
rights conditions to cease to be entirely deferred to states. It also
demonstrated that states were to be increasingly monitored by the
Commission for better human rights compliance. Simultaneously, the
Charter’s provision for Commission recommendations to not only
states but also the OAU/AU Assembly manifestly opened up a
possibility for decisive action by the OAU/AU should states fail to
implement their article 1 obligation. This promising possibility, were it
to be supported by the necessary political will of the AU Assembly,
created room for a significant paradigm shift in the way state parties
deal with the Commission’s recommendations and decisions.
However, this has hardly been the case.

The African Charter’s one foot in the door of states’ sovereignty,
nonetheless, has not prevented the Commission from reiterating the
sovereignty principle in favour of states. In Gunme v Cameroon,“” the
Commission observed that while a state could not rely on the excuses
of sovereignty and territorial integrity to ignore allegations of political
or ethnic domination by one group over another, the Charter could
not be relied on to threaten the territorial integrity and sovereignty of
a state party.

22 African Commission on Human and Peoples’ Rights ‘African Commission on
Human and Peoples’ Rights’ http://www.achpr.org/about/history/ (accessed
21 May 2018).

23 (2009) AHRLR 9 (ACHPR 2009) paras 181 & 191; Katanga Peoples’ Congress v
Zaire (2000) AHRLR 72 (ACHPR 1995) para 5 (‘[t]he Commission is obligated to
uphold the sovereignty and territorial integrity of Zaire, a member of the OAU and
a party to the African Charter on Human and Peoples’ Rights’). Compare Zegveld
& Another v Eritrea (2003) AHRLR 84 (ACHPR 2003) paras 2 & 56.
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Lastly, if status is a yardstick for compelling state compliance, then
the African Commission’s institutional essence largely is reinforced by
its competence and extensive mandate. It is composed of eleven
commissioners selected from amongst African personalities of the
highest reputation and proven credentials in terms of integrity,
impartiality, high moral standing and competence in human and
peoples’ rights. The commissioners are elected by the AU Assembly
from a list of suitably qualified persons nominated by state parties to
the African Charter. Commissioners serve in their personal capacity
and no two commissioners may come from the same state. The kernel
of these salient requirements is to have a commission that is not
susceptible to national or diplomatic influence and cloaked with an
international persona that commands the respect of all state parties.
This intention is further illustrated by the Commission’s ability to make
its own rules and regulate its own proceedings.

In terms of the extensiveness of its mandate, the African
Commission is one of the very few mechanisms in the world
responsible for monitoring all three generations of human rights at
the same time. Consistent with the idea in the African Charter that all
human rights are indivisible, interrelated, interdependent and
justiciable,?* it has occasionally read into the Charter rights that are
not expressly provided for, but which can be associated with existing
substantive rights. As an apparatus for social change, the Commission
presents a platform for supporting states in mainstreaming civil and
political rights, socio-economic rights and development-related rights
in domestic legislation. In the SERAC case, the Commission took a
progressive approach towards the interpretation of the African
Charter’s text when it held that ‘[glovernments have a duty to protect
their citizens, not only through appropriate legislation and effective
enforcement, but also by protecting them from damaging acts that
may be perpetrated by private parties’.?> In that case, the
Commission also took on the responsibility of locating the right to
housing in the African Charter, even where no express provision was
made for it. It held that although the Charter does not categorically
provide for the right to shelter, this right could be deduced from the
combined provisions of articles 14, 16 and 18(1) pertaining to the
right to enjoy the best attainable state of mental and Ehysical health,
the right to property and the protection of the family.?

One manifest burden on the African Commission is its inability to
derive the much-anticipated results that regular dialogue with states

24 Viljoen (n 20 above) 214; Gambian mental health case (n 12 above) para 48; para
1 Grand Bay Declaration; para 1 Kigali Declaration.

25  SERAC case (n 14 above) para 57; Commission Nationale des Droits de I’Homme et
des Libertés v Chad (2000) AHRLR 66 (ACHPR 1995) paras 19-20, where the
Commission held that ‘if a state neglects to ensure the rights in the African
Charter, this can constitute a violation, even if the state or its agents are not the
immediate cause of the violation’; Zimbabwe Human Rights NGO Forum v
Zimbabwe (2005) AHRLR 128 (ACHPR 2005) para 144; Viljoen (n 20 above) 296.

26  SERAC case (n 14 above) paras 60-61; Viljoen (n 20 above) 217.
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should otherwise have afforded it. Despite the increasing need to
foster state compliance through frictionless and non-combative
channels,?” the goal of hosting fruitful state-commission engagement
has not ylelded the desired outcomes. Under the African Charter,
states are invited to frequently engage with the Commission through
the avenues of state participation, state reporting, promotional visits
and communications, among others. These channels provide state
parties with a veritable forum to frequently dialogue on the
implementation of their regional and international obligations. To
guide the engagement process, the African Commission has made
comprehensive provisions in its revised Rules of Procedure of 2010
(Rules of Procedure) to not only facilitate state reporting and
participation, but also to keep track of its recommendations.22

As a general principle under the Rules of Procedure, state parties
may be invited to discuss any human rights issue that is of interest to
them.?? Where they are not invited, they may request to participate
and may propose the inclusion of matters in the African Commission’s
agenda or merely join the session to enlighten the Commission on
issues within their peculiar knowledge. However, the state reporting
process and communications procedure, by far, are the most
important contact points between the Commission and states. In the
case of the reporting process, state parties are availed an important
opportunity to redeem their reporting obligations under article 62 of
the African Charter and article 26 of the Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Women in
Africa 2003 (African Women’s Protocol). To ease the process, the
African Commission has laid down specific guidelines in addition to its
Rules of Procedure on how national periodic reports should be
developed and submitted.3? It has also issued further guidelines on
how reports should be made on speaﬁc thematic issues such as socio-
economic and women'’s rlghts After consideration of state parties’
reports, the Commission_issues what are often referred to as
Concluding Observations.32

In the case of communications, a similar stream of engagement is
open to states.33 Under this channel, state parties may initiate inter-
state proceedings against other states, have proceedings instituted

27  Viljoen (n 20 above) 350.

28  Rule 78 Rules of Procedure.

29 Rules 62, 63(1) & 64 Rules of Procedure.

30  Guidelines for National Periodic Reports 1989.

31 State party reporting guidelines for economic, social and cultural rights in the
African Charter on Human and Peoples’ Rights 2010 (Tunis Reporting Guidelines);
Guidelines for state reporting under the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa.

32 Centre for Human Rights A guide to the African human rights system (2016) 28-29.

33 Exceptions are cases of extreme emergency where the communication depicts a
situation of massive or serious human rights violations, in which case the African
Commission should draw the attention of the AU Assembly and the Peace and
Security Council to the matter pursuant to Rule 84 of its Rules of Procedure.
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against them by individuals, groups or non-governmental
organisations (NGOs) for breaches of the provisions of the African
Charter or may request to participate as amici curiae in proceedings in
which they originally were not parties. The adversarial nature of
proceedings originated by communications in no way diminishes the
rapport between states and the African Commission. Given that the
Charter encourages the amicable settlement of disputes, the
Commission facilitates the settlement process and plays a key role in
drawing up a memorandum of understanding between the parties.3*
In Henry Kalenga v Zambia>> the Commission amicably resolved a
communication alleging false imprisonment against Zambia. This
channel of engagement has equally been utilised by the African
Committee of Experts on the Rights and Welfare of the Child (African
Children’s Committee). In 2016, the Children’s Committee brokered a
landmark settlement between the Institute for Human Rights and
Development in Africa (IHRDA) and Malawi.3® The IHRDA had sued
Malawi because section 23(5) of the Malawian Constitution defined a
child as any person below 16 years of age and was inconsistent with
article 1 of the African Charter on the Rights and Welfare of the Child
1990 (African Children’s Charter), which defines a child as anyone
below 18 years. Following agreement between the parties, Malawi
undertook constitutional reforms to bring its definition of the child in
line with that of the African Children’s Charter, thereby giving a
striking example of circumstances where a state has employed the
avenue of dialogue and constructive engagement to comply with its
human rights obligations.

By itself, the African Commission’s quasi-judicial status is not as
consequential as the wilful defiance by state parties, and the non-
binding nature of its recommendations does not necessarily warrant
the negative exercise of state discretion. Indeed, had the
Commission’s interaction with states been productive, the chances of
government reticence to recommendations after participating in the
reporting process or the Commission’s contentious proceedings
would have been less likely.3” In the face of their article 1 obligations,
the non-bindingness of the Commission’s recommendation does not
outrightly permit states that consciously participate in the reporting
process to thereafter flout so-called ‘non-binding’ decisions and
recommendations. If a state is bound by its commitments under a
treaty, which in this case are the duties to protect rights, adjust its
laws and policies and report on those measures, then it must not be
allowed, after making a report, to plead non-bindingness. It is
paradoxical to undertake obligations under a treaty and thereafter to

34  Rule 109(6) Rules of Procedure.

35 (2000) AHRLR 321 (ACHPR 1994).

36 African Committee of Experts on the Rights and Welfare of the Child ‘Amicable
Settlement on Communication No 004’ http://www.acerwc.org/amicable-
settlement-on-communication-no-004/ (accessed 21 May 2018).

37 Viljoen & Louw (n 6 above) 15.
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refuse to comply with decisions which are made in furtherance of
those undertakings. Such irony seriously affects the entrenchment of
accountability in the African human rights system.

Indeed, different analytical approaches have been developed to
explain why states comply with international law. For the purposes of
this article, three approaches are identified, namely, the enforcement
approach, the managerlal approach and the process or social
construction approach.3® Under the enforcement approach, while
realists argue that state compliance is less likely to occur if the cost of
compliance outweighs its benefits, rational institutionalists are of the
opinion that the monitoring, sanctioning and adjudicatory
mechanisms of international organisations and regimes add to the
burden of non-compliance by states.3° On the contrary, the
managerial approach contemplates that non-compliance s
involuntary; that states often are not compliant with international law
due to the limited resources at thelr dlsposal and, therefore, by no
deliberate effort on their part.*? Scholars in this school argue that
state compliance with international rules is not necessarily persuaded
by the threat of sanctions, but through the dynamic created by the
treaty regimes’ to which states belong.*' To keep compliance at an
acceptable level, they argue, states must be allowed to operate within
the interactive process of constant dialogue among parties to the
treaty, the treaty body and the wider public.*? However, social
constructivists argue that compliance with international rules can
occur only where they are domestically recognised by states through
a 'process’ of legitimacy, socialisation and internalisation.*3

Intense contestations have emanated from these schools of thought
as to why nations obey international law. Henkin states that with
international law lacking an enforcement machinery, state
implementation of international norms only occurs when it is in their
interests to do s0.** This suggests that compliance occurs based
primarily on moral, rather than legal, considerations. It is predicated
on the assumption that nations ‘conform’ to rather than ‘obey’
international rules. Koh explains that a state’s compliance with

38 TA Borzel et al ‘Obstinate and inefficient: Why member states do not comply with
European law’ (2010) 43 Comparative Political Studies 1363 1364. See also
H Pickering ‘Why do states mostly obey international law?’ 4 February 2014 http:/
/www.e-ir.info/2014/02/04/why-do-states-mostly-obey-international-law/
(accessed 8 April 2018), which identifies the theories of realism, liberalism and
constructivism to explain why states comply with international norms.

39 Borzel et al (n 38 above) 1367-1368.

40 Borzel et al 1369.

41 HH Koh ‘Why do nations obey international law?’ (1997) Faculty Scholarship Series
2599 2601 http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2897
&context=fss_papers (accessed 4 April 2018).

42 A Chayes & AH Chayes The new sovereignty: Compliance with international
regulatory agreements (1998) 25; Chayes et al (n 3 above) 39-62.

43 Borzel et al (n 38 above) 1370-1371; |T Checkel ‘Why comply? Social learning and
European identity change’ (2001) 55 International Organisation 553-558.

44 L Henkin How nations behave (1979) 49.
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international law, rather than an outright phenomenon involves ‘the
complex process of |nst|tut|onal interaction’ between global norms
and domestic legal orders.*> He argues that compliance by states with
international norms can best be understood by reference to the
process by which they interact with international rules in a way that
translates international obligations into action.*® However, there are
those that argue that the ‘process’ argument does not sufficiently
address the legal implications of state consent to a treaty. Under
international law, the ratification of a treaty implies that a state agrees
to be bound by its provisions and consequences and undertake to
execute its provisions in good faith. This is understood by the Latin
maxim pacta sunt servanda. According to Von Stein, the voluntariness
of international treaties makes them legitimate and bindin};, and
states are bound by the treaties to which they consent.”” Lister
equally argues that since international law functions as a single
system, ‘it must be consented to all together or not at all’.*® Hence,
Guzman stresses that the importance of consent to the functioning of
the system warrants that deviation from it must be carried out with
caution.*

Therefore, considerations of process as a reference point in the
compliance dialogue cannot preponderate over the significance and
implication of consent to be bound and to ensure domestic
compliance. As will be explained below, further consent to the
Constitutive Act and the African Court Protocol to be bound by
decisions of the AU and the Court even further reinforces the
obligations of states to ensure compliance or be sanctioned.

2.2 Connecting the broken link between the African Charter
obligations and the mandate of the African Commission

The founding of the African Commission as a quasi-judicial monitoring
mechanism under the African Charter does not from the outset
sanction state defiance. This is implicit because the Charter evidences
an inextricable link between its substantive provisions and the
Commission’s mandate. The state obligation to be bound by the
entire African Charter accordingly leaves no ostensible room for
indiscriminate compliance, neither does it entertain subjective
interpretations of the weight to be appropriated between its

45 Koh (n 41 above) 2602.

46 Koh 2618.

47 | von Stein ‘Compliance with international law’ 3 12 http://www.
janavonstein.org/uploads/4/6/1/9/46194525/isa-compendium-update.pdf
(accessed 8 April 2018).

48 M Lister ‘The legitimating role of consent in international law’ (2011) 11 Chicago
Journal of International Law 663 690.

49 AT Guzman ‘The case against consent in international law’ (2012) UC Berkeley:
Berkeley Program in Law and Economics https://escholarship.org/uc/item/11p1v5fw
(accessed 9 April 2018); A Guzman ‘The consent problem in international law’
10 March 2011 https://escholarship.org/uc/item/04x8x174 (accessed 9 April
2018).
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substantive provisions and the Commission’s recommendations. If a
progressive interpretation of state parties’ omnibus obligations under
article 1 is to be undertaken, then a favourable assumption can be
made that the expectation of compliance with recommendations
emanating from the Commission is implicit in that obligation. As
such, by that article, states that have willingly asserted an intention to
be bound by the Charter can arguably be understood to have
invariably expressed a disposition to give positive, rather than
dismissive, consideration to the Commission’s recommendations.

Several indices support the argument in favour of a comprehensive
state duty — that is, the intention expressed at the time of ratification
to recognise rights and be favourably disposed to the African
Commission’s recommendations. First, under article 1 of the African
Charter, state parties are obliged — not persuaded — to recognise the
rights, duties and freedoms enshrined in the Charter and to undertake
to adopt legislative and other measures to give effect to these.>® This
prescriptive obligation is further enhanced by the similarly voluntary
state undertaking to submit periodic reports on the measures so
adopted every two years. Analogous obligations abound in the African
Women's Protocol, the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Older Persons in Africa 2016 (Older
Persons’ Protocol) and the Protocol to the African Charter on Human
and Peoples’ Rights on the R|ghts of Persons with Disabilities 2018
(Disability Rights Protocol).>" It follows, therefore, that the threefold
obligation to recognise the enshrined rights, to adopt measures that
bring domestic law in consonance with treaty prescriptions and to
make regular periodic reports, indispensably highlights the essence of
the African Commission’s role in bringing about states’ compliance
with the Charter and its supplementary protocols.

Second, in addition to its reporting function, the African
Commission probes into human rights issues in Africa and makes
recommendations to governments that require implementation at the
national level. No mode of conducting human rights inquiries or
investigations is specifically prescribed under the Charter. Rather, the
Commission may make inquiries through ‘any appropriate method of
investigation’, such as through document gathering, studies and
research into human rights issues, seminars and symposia, fact-finding
missions to the state concerned or the consideration of
communications (complaints) submitted to it.>? Apart from inquiries
of these kinds, it is also vested with the authority to formulate and
prescribe rules and principles pertaining to human and peoples’ rights
upon which African governments can, and often times should,
legislate. To do this, the African Commission may act pursuant to an

50 Lawyers for Human Rights v Swaziland (2005) AHRLR 66 (ACHPR 2005) paras 47 &
61.

51 Art 22(1) Older Persons’ Protocol; art 28(3) Disability Rights Protocol.

52 Art 45(1)(a) African Charter.
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inquiry or a need merely to give normative clarification on any of the
Charter provisions or its supplementary protocols.

In all this, the African Commission finds itself making some
pronouncement which congruently eventually requires some state
action. From the consideration of state reports, the Commission issues
Concluding Observations; from inquiries, it issues reports; and from
communications decisions (and accompanying recommendations). In
all three categories of outcomes, the Commission makes some form of
recommendation or decision which, to be effective, demands some
ostensible conduct by state parties. The pertinent question that soon
comes to mind is whether a state party to which the Commission has
issued such a recommendation is bound to implement it. The answer,
in this author’s view, is hardly a straightforward answer. Several
considerations, rather than an outright ‘no’, will apply. While a state
party is not automatically bound - on the surface of the plain text of
the African Charter - to implement African Commission
recommendations, it is bound by article 1. That commitment,
arguably, is greatly complemented by the obligation to regularly
submit periodic reports to the Commission, as a compliance monitor
under article 62 of the African Charter and article 26 of the African
Women’s Protocol.”3 In effect, where a state fails to honour article 1
or any other treaty obligations, the African Commission can activate
its ‘recommending’ power under article 45 of the Charter by making
‘concluding observations’ on potential measures to take to bring
national action in line with the state’s international human rights
obligations.

Third, it is possible to argue that the obligation to take not only
legislative but also ‘other measures’ to give effect to the provisions of
the African Charter in article 1 contemplates practicable measures
suggested by the African Commission. If progressively interpreted,
and it is hoped that the African Court will have a chance to make a
pronouncement on the issue in the nearest future, ‘other measures’ as
envisaged by the Charter cannot be divorced from measures which
the Commission suggests after a thorough consideration of a state
party’s report. Given its expertise and function, there is no doubt that
it is in the most favourable position to recommend feasible and
attainable measures that can help states comply with their obligations
under the African Charter. Besides, by the tenure of article 45 of the
Charter, it is a mandatory function of the Commission to ‘give its
views or make recommendations to governments’. The use of ‘shall’
implies that the Commission’s duties under article 45 are not
disjointed from the combined provisions of articles 1 and 62 of the
Charter. Accordingly, it is suggested that the Commission’s
responsibility to make recommendations necessarily emanates from its
duty to monitor state compliance with their obligations under article

53 n 51 above. As at 21 May 2018 the Older Persons’ Protocol had five signatories
and was yet to be ratified by any state.
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1 and to report on this under article 62. Consequently, the absence of
a categorical statement in the Charter on the ‘bindingness’ of the
Commission’s recommendations does not automatically imply that
they are non-binding. Based on the above, it is inferred that state
parties, nonetheless, cannot ignore such recommendations.

3 Non-compliance - A festering wound

The assumption that the quasi-judicial character of the African
Commission and its non-binding recommendations may be grounds
for non-compliance, even though misconceived, has of late
precipitated a fast decline in the Commission’s visibility on the
monitoring and adjudicatory fronts. In its 30 years of operation, it has
had an undulating record of achievement with its greatest gains in the
mid-1990s and early 2000s when many African states returned to
democratic rule. Today, many of the Commission’s notable records
are fast deteriorating in value, and what is left of its good old
productive days are now rather statistics than practical human rights
results. Whereas Africa boasts some 54 states that have ratified the
African Charter and 37 states having ratified the African Women'’s
Protocol, only some 47 states have reported under the Charter and a
fraction of those under the Women’s Protocol.> 4 Currently, only ten
states have submitted up-to-date reports.>> Six states have never
submitted any initial or periodic reports ;56 20 states are late by
between three and 1 3 reports each;>” while some 18 states are late by
one or two reports.>8 In other words, while 48 states have at one
point or the other submitted reports, 44 states are currently in default.
This is desplte the fact that the African Commission has made some
67 missions to states with an average of two visits per state.’

Undoubtedly, the 30-year period under review surely witnessed
‘better attendance at Commission sessions’, but it is only a superficial

54  African Union ‘OAU/AU Treaties, Conventions, Protocols & Charters’ https://
www.au.int/web/en/treaties/status (accessed 5 April 2017).

55 Angola, Botswana, Céte d’Ivoire, DRC, Eritrea, Mauritania, Niger, Nigeria, Rwanda
and Togo; African Commission on Human and Peoples’ Rights ‘State reporting’
http://www.achpr.org/states/ (accessed 21 May 2018).

56 Comoros, Equatorial Guinea, Guinea Bissau, Sdo Tomé and Principe, Somalia and
South Sudan; African Commission (n 55 above); M Killander ‘Human rights
developments in the African Union during 2014’ (2015) 15 African Human Rights
Law Journal 537.

57 Benin (5); Burundi (3); Cape Verde (13); Central African Republic (6); Chad (10);
Congo (5); Egypt (7); The Gambia (12); Ghana (9); Guinea (10); Lesotho (8);
Libya (3); Madagascar (4); Seychelles (7); Sudan (3); Swaziland (9); Tanzania (5);
Tunisia (6); Zambia (6); and Zimbabwe (5); African Commission (n 55 above).

58 Algeria (1); Burkina Faso (1); Cameroon (2); Djibouti (2); Ethiopia (2); Gabon (2);
Kenya (1); Liberia (2); Malawi (2); Mali (1); Mauritius (1); Mozambique (2);
Namibia (1); Sahari Arab Democratic Republic (2); Senegal (2); Sierra Leone (2);
South Africa (1); and Uganda (2); African Commission (n 55 above).

59 African Commission on Human and Peoples’ Rights ‘State reporting’ http://
www.achpr.org/states/stats/ (accessed 21 May 2018).
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indication that ‘the African human rights system has become
entrenched in the affairs of state’.%? As Viljoen rightly notes, many
states still disregard their reporting obligations.

Also, irrespective of the African Commission having issued more
than 12 Concluding Observations with accompanying recommen-
dations, the margin of compliance by states has been anything but
appreciable. For instance, in its Concluding Observations on Nigeria’s
5th  periodic report,éz{ the Commission made a litany of
recommendations which included that Nigeria legislate on affirmative
action for women, including the provision of quotas to increase
women’s representation in decision-making positions. As if the
reference was inconsequential, the government acted in opposition.
In fact, in 2016 Nigeria’s senate voted down the Gender and Equal
Opportunities Bill on ‘religious grounds’ notwithstanding the fact that
it has domesticated the African Charter and ratified the African
Women’s Protocol.®3 Similarly, following the recommendations to
Cameroon, Mozambique and Togo, no significant effort has been
made to align domestic legislation and Eolicy with their regional and
international human rights obligations.®* These incidents speak of the
African Commission’s fast-diminishing authority as an effective human
rights watchdog on the continent.

The mortification of the African Commission’s Concluding
Observations have also not spared the Commission’s decisions on
communications lodged before it. States have equally shown a clear

60 Viljoen (n 20 above) 298.

61 Asabove.

62  African Commission on Human and Peoples’ Rights ‘Concluding Observations and
Recommendations on the 5th periodic report of the Federal Republic of Nigeria
on the implementation of the African Charter on Human and Peoples’ Rights
(2011-2014)" 57th ordinary session 4-18 November 2015, Banjul, The Gambia
http://www.achpr.org/files/sessions/57th/conc-obs/5th-2011-2014/
concluding_observations_nigeria_5th_sr_eng.pdf (accessed 5 April 2017).

63 M Payton ‘Nigerian senate votes down gender equality bill due to “religious
beliefs”” 17 March 2016 http://www.independent.co.uk/news/world/africa/
nigerian-senate-votes-down-gender-equality-bill-due-to-religious-beliefs-
a6936021.html (accessed 5 April 2017); ‘Nigeria anger as Gender and Equal
Opportunity Bill fails" BBC News 16 March 2016 http://www.bbc.com/news/
world-africa-35820970 (accessed 5 April 2017).

64  African Commission on Human and Peoples’ Rights ‘Concluding Observations on
the 3rd periodic report of the Republic of Cameroon’ 15th extraordinary session,
7-14 March 2014, Banjul, The Gambia http://www.achpr.org/files/sessions/54th/
conc-obs/3-2008-2011/concluding_observations_cameroon_eng.pdf (accessed
5 April 2017); African Commission on Human and Peoples’ Rights ‘Concluding
Observations and Recommendations on the second and combined periodic report
of the Republic of Mozambique on the implementation of the African Charter on
Human and Peoples’ Rights (1999-2010)" 17th extraordinary session,
19-28 February 2015, Banjul, The Gambia http://www.achpr.org/files/sessions/
17th-eo/conc-obs/1-1999-2010/concluding_observations_mozambique.eng.pdf
(accessed 5 April 2017); African Commission ‘Concluding Observations and
Recommendations on the combined 3rd, 4th and 5th periodic report of the
Republic of Togo’ 51st ordinary session, 18 April-2 May 2012, Banjul, The Gambia
http://www.achpr.org/files/sessions/51st/conc-obs/3rd-2003-2010/achpr51_con
clobs_3_4_5_togo_2012_eng.pdf (accessed 5 April 2017).
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unwillingness to bring fellow state parties under the Commission’s
scrutlr}y The only known inter-state communication was the DRC
case.” Regarding other communications - those brought by
individuals, groups and NGOs — there is hardly a celebrated case of
state compliance. Between 1988 — when the first non-inter-state
communication®® was lodged — and 2018, the African Commission
determined more than 280 communications, yet full compliance with
its recommendat|ons is contemplated to oscillate between 13 and 14
per cent.®” In the notable SERAC case, for example, the Commission
recommended to Nigeria to compensate the Ogoni victims of human
rights violations, provide relief and resettlement assistance to the
displaced, and undertake ‘a comprehensive clean-up of lands and
rivers damaged by oil operations’.?® Not only has the Nigerian
government failed to assuage the victims more than a decade later,
but it is yet to undertake a comprehensive clean-up of their land and
continues to permit a series of av0|dable large-scale oil spillages by oil
majors in the Niger Delta reglon 2 In 2011 the UN Environment
Programme (UNEP) issued a report indicating that the chronic
exposure of the Ogoni people to the contaminated environment can

65 DRC case (n 16 above); Case Concerning Armed Activities on the Territory of the
Congo (Democratic Republic of the Congo v Uganda) IC] (19 December 2005)
(2005) ICJ Reports 2005 168; G Nzongola-Ntalaja ‘The international dimensions
of the Congo crisis' http://projectcongo.org/images/The_20International_
20Dimensions_200of_20the_20Congo_20Crisis.pdf (accessed 5 April 2017);
R Carroll ‘Court orders Uganda to pay Congo damages’ 20 December 2005
https://www.theguardian.com/world/2005/dec/20/congo.uganda (accessed
5 April 2017).

66 (2000) AHRLR 140 (ACHPR 1988).

67 African Commission (n 59 above); Viljoen & Louw (n 6 above) 2 & 5, who place
compliance with the Commission’s recommendations between 1994 and 2004 at
14%. In a recent study, full compliance between 2000 and 2015, however, is
pegged at 13%, while partial compliance is estimated at 41%; VO Ayeni ‘State
compliance with and influence of reparation orders by regional and sub-regional
human rights tribunals in five selected African states’ unpublished LLD thesis,
University of Pretoria, 2018 128.

68  SERAC case (n 14 above) para 71.

69 Amnesty International ‘Nigeria: Hundreds of oil spills continue to blight Niger
Delta”  https://www.amnesty.org/en/latest/news/2015/03/hundreds-of-oil-spills-
continue-to-blight-niger-delta/ (accessed 5 April 2017); Deutsche Welle ‘Oil spills
keep devastating Niger Delta’ http://www.dw.com/en/oil-spills-keep-devastating-
niger-delta/a-18327732 (accessed 5 April 2017). The Nigerian federal government
inaugurated a Governing Council and a Board of Trustees for the Hydrocarbon
Pollution Remediation Project (HYPREP) in 2016 in response to the UNEP report,
and is yet to comprehensively clean up polluted areas as recommended by the
African Commission; L Nwabughiogu ‘Ogoni clean up governing board, BoT: See
full list of Buhari's appointees’ Vanguard 5 August 2016 https://www.van
guardngr.com/2016/08/ogoni-clean-up-governing-board-bot-see-full-list-of-buha
ris-appointees/ (accessed 5 April 2018); D Iheamnachor ‘"MOSOP seeks end to
delay in Ogoni clean-up’ Vanguard 19 March 2018 https://www.
vanguardngr.com/2018/03/mosop-seeks-end-delay-ogoni-clean/ (accessed 5 April
2018).



OBSTACLES TO IMPLEMENTATION OF AFRICAN COMMISSION RECOMMENDATIONS 45

lead to ‘acute health im;7)acts’ and that it would take up to 30 years to
clean up polluted lands.”°

A similar scenario of non-compliance is The Gambia’s response to
the Commission’s recommendations in the Gambian mental health
case,”! where the Gambian government was requested to undertake a
review of the Lunatics Detention Act (LDA) enacted in 1917 and only
last revised in 1964. The Gambia was urged to repeal and replace the
LDA with new mental health legislation that aligns with the African
Charter, adequately cater for the medical and material wellbeing of
institutionalised Gambians and, in the interim, establish an expert
board to review the cases of those detained under the LDA and make
recommendation for their treatment or discharge.”> More than a
decade later, The Gambia has only adopted a Mental Health Policy
and Plan.”3 However, no concrete legislative action that directly
responds to the Commission’ 3 recommendatlons has been taken on
the issue by the government.”# This might be considered to reflect
the dominant trend of state parties’ response to recommendations.
Although the African Commission in its Rules”> has devised a system
for following up on its recommendatlons it lacks a coherent strategy
to respond to pressing cases.”® The limitation of resources, the dearth
of staff and the inability to adaptively engage the Assembly on the
need to muster the required political will to take on non-compliant
states puts its relevance in limbo.””

The above scenarios arguably sustain the conclusion that state
parties’ persistent disregard for recommendations that are sanctioned
by the African Charter is tantamount to a violation of their treaty
obligations. On the surface, the failure to adhere to the Commission’s
recommendations may have a whiff of contempt for the institution,
but the infraction, in effect, targets not only the spirit and letter of the
African Charter, but also the African human rights system as a whole.
If the African Commission’s references to states are encouraged by an
intended and legitimate official goal to bring an otherwise
inconsistent domestic state of affairs in line with the Charter’s

70 United Nations Environment Programme ‘Environmental assessment of
Ogoniland” (2011) 41 214 http://postconflict.unep.ch/publications/OEA/
UNEP_OEA.pdf (accessed 5 April 2017).

71 Gambian mental health case (n 12 above).

72 Gambian mental health case para 85.

73  World Health Organisation ‘Best practices — WHO African region’ http://
www.who.int/mental_health/policy/country/BestPractices4_AFRO.pdf  (accessed
12 May 2018).

74 Viljoen (n 1 above); C Mbazira ‘The right to health and the nature of socio-
economic rights obligations under the African Charter: The Purohit case’ (2005) 6
ESR Review 17-18.

75  Rule 112 Rules of Procedure.

76  Viljoen (n 20 above) 295.

77 AU Assembly ‘Decision on the report of activities of the African Commission on
Human and Peoples’ Rights Doc EX.CL/446 (XIll)’ Assembly/AU/Dec.200(XI)
Egypt (30 June-1 July 2008) para 4, which ‘REITERATES the need for the ACHPR to
be provided with adequate resources’.



46 (2018) 18 AFRICAN HUMAN RIGHTS LAW JOURNAL

prescriptions, then states’ response to such references should and
must be seen to favourably support them. A contrary riposte by states
negates such genuine endeavour by the Commission and contravenes
their article 1 obligations.

4 ‘Teething’ the African Commission’s
recommendations

The current institutional and state-imposed obstacles beleaguering the
African Commission cannot be expected to suddenly disappear. The
AU policy-making organs, especially the Assembly, the Executive
Council and the Peace and Security Council, must each rise to the
challenge of complementing the important functions of the
Commission with a more affirmative human rights approach
supported by action. Since it would be pointless for states to adopt
treaties that they have no interest in honouring, the AU must reaffirm
its commitment to human rights as a core value of the AU and its
preparedness to take more decisive action to enforce the human
rights treaty obligations of member states should they neglect to do
so. Only by being resolute will the AU truly manifest an attentiveness
to protect such intrinsic continental principle.

As it stands, a chain reaction of state impunity is fast settling deeply
into state conduct. Each time a violation of the African Charter occurs
at no price and compliance with the African Commission’s
Recommendation on such violation is not enforced, it opens a
floodgate of state impunity to regional commitments on all fronts.
Such a regressive situation not only replays the failures of the defunct
OAU, but also reinforces old beliefs that the AU is not very different
from its predecessor. If the AU cannot be relied upon to stamp its feet
against blatant violations of binding instruments such as the African
Charter and non-compliance with recommendations made pursuant
to it, then it is likely that it will also fail to do so when it matters most,
for example, where states flout the orders of the African Court.”8 It
would seem that the ‘wound’ of non-compliance with the orders of
supra-national (quasi-)judicial institutions in Africa is festering. If
unstopped, it may lead to unanticipated negative results such as the
unfortunate demise of the Southern African Development Community
(SADC) Tribunal’® and the impulsive state disobedience to orders of

78 CS Martorana ‘The new African Union: Will it promote enforcement of the
decisions of the African Court on Human and Peoples’ Rights?’ (2009) 40 George
Washington International Law Review 599.

79 K Premhid ‘The SADC Tribunal’s disappointing rebirth’ 9 September 2014 http://
hsf.org.za/resource-centre/hsf-briefs/the-sadc-tribunals-disappointing-rebirth
(accessed 6 April 2017); N Fritz ‘Quiet death of an important SADC institution’
Mail & Guardian 29 August 2014 https://mg.co.za/article/2014-08-29-quiet-
death-of-an-important-sadc-institution (accessed 6 April 2017). See also the
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the West African Community Court of Justice.8°

In the face of the African Commission’s throes, two things are
imperative: The AU Assembly cannot continue its indecisiveness, and
the Commission’s bureaucratic challenges must not continue
unattended. These two issues must be addressed immediately. For the
African Commission to reassert itself, a rearrangement of its
functioning and work would need to take place in two ways. First,
there must be a paradigm shift in the manner in which the AU
responds to the Commission’s reports and recommendations. The
Assembly must not merely adopt the Commission’s activity reports
and recommendations. It will have to transform them into binding
decisions enforceable under article 23(2) of the AU Constitutive Act.
Second, a comprehensive overhaul of the Commission’s bureaucracy
is urgently needed if it is to have in place, in relation to states’ article 1
obligations, a compliance monitoring structure that effectively relates
with the African Court on a regular basis. This will require a re-
organisation of the Commission in a way that significantly cuts down
its bureaucratic bottlenecks, a financial oiling of its processes and an
effective monitoring and enforcement unit well-resourced and
equipped to track state (non)compliance as a functional litigation
machinery ready to approach the African Court. These two points are
expatiated on below.

4.1 From non-binding recommendations to binding AU decisions

To circumvent the first hurdle of non-compliance, it is vital that the
African Commission’s recommendations in its activity reports to the
AU Executive Council and Assembly be considered and adopted as
binding decisions of the Union.8! This is because under the African
Charter, the Commission functions within the framework of the OAU/
AU and |s placed under the supervisory authority of the OAU/AU
Assembly.82 The AU Assembly is the apex organ of the AU responsible

speech by the former president of the SADC Tribunal, AG Pillay ‘SADC Tribunal
dissolved by unanimous decision of SADC leaders’ http://www.osisa.org/sites/
default/files/article/files/Speech%20by%20former%20President%200f%20SADC
%20Tribunal.pdf (accessed 6 April 2017).

80 C Osisioma ‘Is the ECOWAS Court of Justice a toothless bulldog that only barks?
Issues arising from the decision of the High Court of Accra in Mr Chude Mba v The
Republic of Ghana’ 4 March 2016 http://www.spaajibade.com/resources/wp-
content/uploads/2016/03/1s-the-ECOWAS-Court-of-Justice-a-Toothless-Bulldog-
that-Only-Bark1.pdf (accessed 5 April 2017); C Chikelu ‘27 ECOWAS court
decisions awaiting compliance from member states — Odinkalu’ Leadership
5 February 2015 http://leadership.ng/news/409745/27-ecowas-court-decisions-
awaiting-compliance-member-states-odinkalu (accessed 6 April 2017); ‘/ECOWAS
court frowns at non-enforcement of decisions by member states’ Premium Times
22 April 2014  http://www.premiumtimesng.com/news/159166-ecowas-court-
frowns-non-enforcement-decisions-member-states.html (accessed 6 April 2017);
compare HS Adjolohoun ‘The ECOWAS Court as a human rights promoter?
Assessing five years’ impact of the Koraou slavery judgment’ (2013) 31 Netherlands
Quarterly of Human Rights 346.

81 Wachira & Ayinla (n 1 above) 469.

82 Arts 30, 41, 46, 47 & 49 African Charter.
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for monitoring the implementation of AU standards, decisions_and
policies, and ensuring compliance by member states.?3 It
superintends the actions of all AU organs and bodies and takes final
decisions on their recommendations. In relation to the Commission,
the Assembly conducts several important administrative and
supervisory functions. First, under the African Charter, the African
Commission has an obligation to submit to the Assembly a report on
its activities, commonly known as an ‘activity report’. The Assembly
was responsible for considerm& assessing and approving the activity
reports of the Commission.®” However, in 2003, the Assembly
mandated the Executive Council to ‘consider the Annual Activity
Report of the Comm|SS|on on Human and Peoples’ Rights and to
submit a report to it’.8> The Assembly may act further based on the
Executive Council’s report. Second, it is responsible for electlng or
confirming the nomination of members of the Commission.® ® Third, it
is responsible for approving the day-to-day running costs and
remuneration of members and staff of the Commission. These form a
substantial part of the AU’s regular budget.®’ Also, prior to the
establishment of the Peace and Security Council, the Assembly was
responsible for dealing with urgent matters involving serious and
massive violations brought to its attention by the African
Commission.

The Assembly’s responsibilities have tremendous implications for
compliance with the African Commission’s recommendations. It can
transform the Commission’s recommendations to AU decisions so as
to become binding and enforceable on member states. The
Constitutive Act highlights human rights as a key element of the AU’s
objectives and principles. Under article 3, it is provided that the
objectives of the AU shall be to promote and protect human and
peoples’ rights in accordance with the African Charter and other
relevant human rights instruments. It is also provided for in article 4
that the AU shall function in accordance with the principles of human
rights. These provisions clearly indicate that human rights issues
arising from key African human right instruments are real issues to
which the Assembly must dutifully respond. They lend weight to the
Assembly’s role in supporting the Commission’s effective functioning
and deterring state defiance. Certainly, the Assembly’s decisions are
the most potent solution to the Commission’s dilemma of non-
compliance. The Assembly has the final say in all matters pertaining to
the AU and the ability to ensure state compliance with African

83  Arts 6(2) & 9(1)(e) Constitutive Act; Viljoen (n 20 above) 179.

84  Arts 53 & 54 African Charter.

85 AU Assembly ‘Decision on the 16th annual activity report of the African
Commission on Human and Peoples’ Rights Doc. Assembly/AU/7 (llI)’ Assembly/
AU/Dec.11 (Il) Mozambique (10-12 July 2003) para 5.

86 Arts 33 & 34 African Charter.

87  Art 44 African Charter.

88  Art 58 African Charter.
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Commission recommendations if such decisions are supported by the
threat of sanctions.

It is not incontrovertible that the African Charter itself has left
unresolved the kind of action the AU Assembly (and the Executive
Council) is expected to take on recommendations contained in the
Commission’s activity reports. Does the Charter require the AU
executive organs to merely adopt the Commission’s
recommendations or does it anticipate that they go a step further to
take expressly-couched decisions in relation to states indicted by the
activity report? This is quite unclear. A cursory look at article 54 of the
African Charter does not clearly indicate what the effect of the
Assembly’s adoption of the activity report is and, therefore, leaves
unsettled an essential aspect of the Assembly’s function.8? The mist
created by this lack of clarity has led to ambivalent explanations of the
consequence to be attached to the AU’s decision adopting the
Commission’s activity reports. On the one hand, a mere adoption of
the report elicits two equally-valid interpretations. The first suggests
that the Assembly’s adoption of the report, which details in it the
Commission’s recommendations to culpable states, can be
understood to be a binding decision of sorts.® In this case, it will
have binding consequences for the states concerned, and sanctions
may lie in the event of a breach. Although suggestive, this is not the
current approach of the AU Assembly.’™ The alternative view is that
the mere adoption of the African Commission’s activity report without
more does not by itself transform the Commission’s recommendations
into binding AU decisions. At the moment this seems to be the AU’s
approach: Decisions adopting the Commission’s report do not
outrightly impose an expectation of compliance by the states
concerned.

On the other hand, it is suggested that for there to be a
transformation of the African Commission’s supposedly non-binding
recommendations to binding AU decisions, the AU Assembly and the
Executive Council must not simply approve the activity report but
must also expressly adopt a decision, the wording of which must be
clear in that the state(s) concerned in each given case must take steps
to implement the Commission’s recommendations. By adopting this
interpretation, it is expected that the decision must be premised on
the recommendations of the Commission and must clearly require the
states concerned in the activity report to take certain steps to bring
them in line with their obligations under the African Charter.

Arguably, the appropriation of oversight powers over the African
Commission to the OAU/AU Assembly (rather than state parties to the

89  See also arts 58 & 59 of the African Charter.

90 Viljoen (n 20 above) 181; Viljoen & Louw (n 6 above).

91 AU Assembly (n 77 above) para 2, which also illustrates that the Assembly only
‘adopts and authorises’ the publication of the 23rd and 24th Activity Reports of
the African Commission on Human and Peoples’ Rights and their Annexures.
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African Charter) was foreseeably to procure and deploy its
superintending authority over non-compliant states. While it is
acknowledged that the OAU/AU in the past has adopted resolutions
urging states’ compllance with  Commission decisions and
recommendations,®? this has hardly been adequate. The Assembly’s
failure, therefore, to take decisive action on errant states in part is a
neglect of its responsibility that has contributed to the declining
fortunes of the African Commission. Indeed, it was such similar failures
of the defunct OAU Assembly over the Commission’s reports and
recommendations that partly laid the foundation for the
transformation of its functions under the AU Constitutive Act into a
more forceful one. The realisation that unless there was a complete
overhaul of the old arrangement, nothing meaningful could be done
about contemptuous states, led to the decision to empower the AU
Assembly with the authority to impose sanctions pursuant to article
23(2) of the Constitutive Act.

Although the AU Assembly’s responsibility to take binding decisions
on Commission recommendations is both a political and discretionary
one, it must be exercised — it is argued — circumstantially and
judiciously. It should _not be left to the vagaries of politics and the
foibles of discretion.”3 Rather, it must be a responsibility triggered by
the expectations of law (in this case, human rights law) to guarantee
the rights enshrined in its instruments, and the requirement to allow
states to comply voluntarily with its dictates or be compelled where
they neglect to do so. This responsibility to act may be considered
inchoate, in a sense, in that it is activated only after a state, having
been afforded an opportunity to comply with Commission
recommendations and its article 1 obligation, fails to do so. The
responsibility must be triggered by circumstances of fact in relation to
the victim(s) and the actor — state or non-state — and weighed against
the essence and intendment of the law, whenever there has been a
finding of a human rights violation.

As established earlier in the article the inseparable connection
between the substantive guarantees and the African Commission’s
monitoring function in the African Charter demand that
recommendations made in response to findings of violations be
complied with. Where states fail to comply, the Commission is
permitted by the Charter not just to submit a report on its activities
but also to make recommendation(s) to the Assembly on the way
forward. Since the Commission is entitled to make recommendations

92 See, eg, AU Executive Council ‘Decision on the activities of the African
Commission on Human and Peoples’ Rights (ACHPR)" Doc EX.CL/998 (XXX)
EX.CL/Dec.948(XXX) Ethiopia (25-27 January 2017) para 4, where it merely
‘encourages member states to comply with decisions and recommendations of
the ACHPR, and inform the ACHPR of the measures taken’.

93 Viljoen & Louw (n 6 above) 13 argue that ‘[t]he implementation of treaty body
findings depends on the will of state parties’.
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in its reports as it considers fit,”* the underlying role of the AU

Assembly in its affairs is a clear indication that the Charter left the final
determination of the enforceability of recommendations to the
Assembly.

Another useful political avenue that the African Commission can
explore to circumvent the obstacle of non-compliance is the Peace
and Security Council (PSC). Whilst no role is created for the PSC under
the African Charter, the Assembly, which has superintending functions
over the Commission, can delegate any of its powers and functions to
any other AU organ. 95 pursuant to the exercise of this power, the
Assembly established the PSC as an essential organ of the AU
respon5|ble for the promotion of peace, security and stability in
Africa.?® In this sense, the PSC is regarded as possessing a human
rights mandate that, very conveniently, complements that of the
African Commission.

More importantly, the PSC is guided by the principles enshrined in
the Constitutive Act, the UN Charter, the Universal Declaration of
Human Rights and, in particular, ‘fundamental human rights and
freedoms’.”” Given the role of the AU Chairperson in the day-to-day
running of the African Commission, the PSC, in conjunction with the
AU Chairperson, is also tasked with the responsibility of following up
on the progress made by member states towards the protection of
human rights and fundamental freedoms.”® In this way, the PSC
maintains a close working relationship with the Commission ‘in all
matters relevant to its objectives and mandate’.?® Specifically, the
Commission is obliged to bring to the PSC’s attentlon any information
relevant to the PSC’s objectives and mandate.'%0

Considering the African Commission’s lack of a comprehensive
policy to deal with urgent cases, the delegation of the Assembly’s role
under the African Charter to the PSC (as a more accessible, responsive
and specialised organ) offers an appropriate solution to the
Commission’s pending quagmire. In line with the African Charter and
its Rules of Procedure, the Commission can and should refer urgent
cases involving massive or serious V|olat|ons of human and peoples’
rights to the Assembly and the PSC.'%" This is instructive because not
only does the PSC hold meetings at more regular intervals than the
Assembly, but its decisions are binding on AU member states.
Member states agree that the PSC acts on their behalf, accept to
implement its decisions, and undertake to fully cooperate with it to

94  Arts 52, 53, 54 & 58 African Charter.

95  Art 9(2) Constitutive Act.

96 Protocol Relating to the Establishment of the Peace and Security Council of the
African Union 2002 (PSC Protocol) art 6.

97  Art 4(c) PSC Protocol.

98  Art 7(1)(m) PSC Protocol.

99  Art 19 PSC Protocol.

100 As above.

101 Art 58 African Charter; Rule 84(1) Rules of Procedure.
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prevent, manage and resolve crises and conflicts in Africa.'%2 In order
to ensure compliance with these obligations, the PSC can decide on
any issue that dwells on its mandate and exercise the Assembly’s
delegated powers.'93 Rather than dissipate time and energy on
getting its recommendations to pass at the AU bi-annual summits, the
Commission can utilise the forum of the PSC and the good office of
the AU Chairperson to pursue effective momentary measures in
responding to pressing cases and ensuring compliance.

4.2 Consequences of non-compliance with AU decisions

AU decisions and directives are generally binding and enforceable on
all member states.’®* Any member state that fails to comply with AU
laws, decisions, principles and policies may be subject to sanctions.
Article 23(2) suggests that in the face of non-compliance, the
imposition of sanctions is entirely a matter of will. Although no criteria
are prescribed for the exercise of the AU’s sanctioning power and,
indeed, some discretion is warranted, this is not necessarily a
limitation to its exercise. This is so because to guide the judicious
exercise of its discretion on the imposition of sanctions, the Assembly
established the Rules of Procedure of the AU Assembly 2002 (AU
Assembly Rules).'%> The basic conditions for the exercise of such
sanctioning power are the non-payment of assessed contributions;
violations of the principles enshrined in the Constitutive Act and its
Rules; non-compliance with AU decisions; or unconstitutional changes
of government. Where there is a finding of any of these elements, it is
a matter for which a sanction can be determined and imposed.'
The Assembly poignantly emphasises that ‘[t]he non-implementation
of Regulations and Directives shall attract appropriate sanctions in
accordance with article 23 of the Constitutive Act’.'%’ Decisions,
directives and regulations are automatically binding and enforceable
30 days after they have been published in the AU official journal or as
specified in the decision.!%8

Under the Assembly’s Rules, the responsibility to recommend
sanctions is delegated to the Executive Council. Once recommended,
the Assembly must give its approval under article 23(2) where a
member state contravenes AU decisions and policies and has shown
no reasonable cause for its failure.'%’ Potential sanctions for non-

102 Arts 7(2), (3) & (4) PSC Protocol.

103 Art 7(1)(r) PSC Protocol.

104 Art 23(2) Constitutive Act; arts 7(2), (3) & (4) PSC Protocol.

105 African Union ‘Rules of Procedure of the Assembly of the Union’ Assembly of the
African Union 1st ordinary session 9-10 July 2002, Durban, South Africa ASS/AU/
2(l)-a http://www.au2002.gov.za/docs/summit_council/assemrop.pdf (accessed
8 April 2017).

106 Rule 4(1)(g) AU Assembly Rules.

107 Rule 33(2) AU Assembly Rules.

108 Rules 4(1)(g), 34(1)(2) & 36 AU Assembly Rules.

109 Rule 36(1) AU Assembly Rules.
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compliance are a denial of transportation and communication links
with other AU member states, a denial of AU Assembly hostm% rights
or a denial of its voting right in the sessions of the Assembly.!'" Other
measures may be of a political or economic nature.

Considering the ability of decision-making organs of the AU such as
the Assembly, the Executive Council and the PSC to not only promote
but also enforce state compliance with the African Commission’s
recommendations, it is evident that the African human rights system
will achieve no meaningful progress if inaction continues to dictate
the AU’s position. It being clear that semi-judicial bodies such as the
Commission and the Committee, and judicial bodies such as the
African Court must depend heavily on AU action against non-
compliant states, the conditions for triggering these organs to act
must flow from the breach of AU principles and instruments more
than the political whim of member states. The violation of regional
instruments, by itself, is sufficient to activate the AU’s disciplinary
action against guilty states. The failure to abide by a Commission
decision or recommendation, made after a finding of state culpability,
is evidence of a sustained violation of AU instruments and principles.
Accordingly, a recommendation to the AU Executive Council and the
Assembly should be considered and decided upon in line with the
Assembly’s Rules to enforce compliance.

5 The African Court channel: Enforcing compliance
through litigation

The other major alternative to the tragedy of non-compliance having
binding consequences for states is the African Court. As of today, the
African Court is the only truly functional judicial organ of the AU.'"
Established in 1998, it complements the protective mandate of the
African Commission as enshrined in the African Charter and related
instruments.' 12 The Court has jurisdiction over ‘all cases and disputes
submitted to it’ concerning the interpretation and application of the

110 Rules 36(2), 5(3) & 26(2) AU Assembly Rules.

111 The multiplication of treaties and the slow pace of ratification of the amended
African Court Protocols have delayed the transformed African Court from coming
to fruition and substantially deflated the objective of continental accountability.
Eg, the Protocol on the Statute of the African Court of Justice and Human Rights
2008, which is intended to fuse the AU Court of Justice established under articles
5(1)(d) and 18 of the Constitutive Act with the current African Court has been
ratified by only six AU member states as at June 2017, and the Protocol on
Amendment to the Protocol on the Statute of the African Court of Justice and
Human Rights 2014 (Malabo Protocol) has not been ratified by any African state
as at June 2017.

112 Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights 1998 (African
Court Protocol) arts 1 & 2; arts 28 & 32 African Women'’s Protocol; arts 22(3) &
(4) Older Persons’ Protocol; D Juma ‘Access to the African Court on Human and
Peoples’ Rights: A case of the poacher turned gamekeeper’ (2007) 4 Essex Human
Rights Review 7.
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Charter, its Protocol, other relevant human rights treaties ratified by a
respondent state, and over the determlnatlon of any question
pertaining to its jUI'ISdICtIOI’l or lack of it.'!3 The fact that the African
Commission and the African Court share the mandate to protect
human and peoples’ rights on the continent in itself creates room for
potential conflict. Conscious of this and as a strategy to ensure
coherence and co-ordination in their separate but reinforcing roles,
the two institutions mutually agree to meet at least once a year and as
often as is necessary in furtherance of their complementary and
important institutional relationship.'™ In 2010, both institutions
adopted synchronised rules of procedure for this purpose.

Based on their rapport, the African Court offers an important
procedural route to enforce state compliance in scenarios where the
African Commission has (i) established a violation of the provisions of
the African Charter or related instruments; and (ii) made
recommendations that are neglected by a state party. This
enforcement channel is relevant to the Commission’s deteriorating
role for two reasons. First, the Court’s |ur|sd|ct|on is binding on all
state parties to the African Court Protocol.'’ Parties to the Protocol
accept its jurisdiction in the event that cases are submitted against
them and undertake to comply with its judgment in any matter to
which they are parties.!'® They equally guarantee the execution of its
judgments. By this token, states are not at liberty to disregard the
Court’s judgment in the same way they treat recommendations.

Second, the African Commission has unfettered access to the
African Court through which it can seek to enforce states’ article 1
obligations."'” Under the African Court Protocol, access is granted to
the Commission; a complaining state party (in the case of inter-state
cases); a respondent state party; a state party whose national is the
victim of a human rights abuse; and African intergovernmental
organisations.''® By contrast, individuals and NGOs do not have
‘direct’ or automatic access to the Court unless the state against
which they complain has ratlfled the Protocol and made a declaration
pursuant to article 34(6) ? Without such declaration, they cannot
directly access the Court to either seek redress for a breach of the

113 Arts 3(1)(2) & 7 African Court Protocol.

114 Rules 114 & 115 Rules of Procedure; Rule 29 Rules of Court 2010.

115 Atabong Atemnkeng v African Union App 14/2011 paras 40-41.

116 Art 30 African Court Protocol; Rule 61(5) Rules of Court: ‘The judgment of the
Court shall be binding on the parties.’

117 Art 5(1)(a) African Court Protocol; Rules 118(3) & (4) Rules of Procedure.

118 In African Committee of Experts on the Rights and Welfare of the Child on the
Standing of the African Committee of Experts on the Rights and Welfare of the Child
before the African Court on Human and Peoples’ Rights Request 002/2013 para
100(3), the Court held that the Committee is not an African intergovernmental
organisation within the meaning and tenure of art 5(1)(e) of the African Court
Protocol and so does not have a right of access to the Court.

119 Art 5(3) African Court Protocol; Alexandre v Cameroon and Nigeria App 008/2011
para 10.
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substantive Charter provisions or enforce compliance with
recommendations. However, the African Commission’s unfettered
access to the African Court in respect of states that have ratified the
Charter and the Court Protocol prowdes individuals and NGOs — or
victims generally — indirect access.'?? It can institute cases, on behalf
of applicants in communications filed before it or on its own motion,
against states for violations of African Charter rights or pursue the
enforcement of its recommendations pursuant to their article 1
obligations.

Regrettably, the African Commission has hardly risen to the
occasion to explore strategic litigation to enforce compliance under
article 1 of the African Charter. The gross indifference to a large
number of its over 280 decided communications still has not
prompted the Commission to take on errant states through the
avenue of the African Court. Due to its own failure, it has onIy
instituted three cases before the Court since the Court’ s |ncept|on in
2002, and obtained only two decisions on the merits.'?! When the
Commission  first approached the Court in 2011, it performed so
woefully that its application was struck out for want of diligent
prosecution.’

The efficacy of the African Commission’s follow-up mechanism on
state compliance and its willingness to utilise litigation before the
African Court have been challenged. In Ffemi Falana v African
Commission on Human and Peoples’ Rights,'?> the applicant, a
renowned Nigerian lawyer, was frustrated that his request to the
Commission to refer a particular communication to the African Court
on behalf of alleged victims of massive and serious human rights
violations in Burundi had been ignored. Strangely, in a rather
awkward procedural move, he approached the African Court for an
order requesting the Commission to refer the communication against
Burundi to the Court. Because of glaring procedural issues, his
application failed. Despite the failure, the case achieved the intended
result: It exposed the latent deficiencies associated with the African
Commission’s follow-up machinery and the impact of its current
bureaucratic composition on its functioning.

120 Centre for Human Rights (n 32 above) 45-46.

121 African Commission on Human and Peoples’ Rights v Libya App 002/2013
(judgment), where the Court found a violation of the rights of Saif al-Islam
Gaddafi under the Charter, ordered Libya to terminate the illegal criminal
procedure before the domestic court and report on the measures taken within 60
days of the judgment. A few weeks after the Court’s judgment, he was pardoned
of the death sentence and released; R Donaghy ‘Gaddafi’s son Saif al-Islam
“released from prison in Libya”" Middle East Eye 7 July 2016 http://
www.middleeasteye.net/news/gaddafi-s-son-released-prison-libya-1632253259;
African Commission on Human and Peoples’ Rights v Kenya App 006/2012; merits
decision of 26 May 2017 (accessed 30 June 2018).

122 African Commission on Human and Peoples’ Rights v Libya App 004/2011 para 26.

123 App 019/2015 paras 3-4.
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The Commission’s failure to exploit litigation not only justifies the
growing criticism of it, but also reveals the need for its urgent
reorganisation. One of the reasons for its fast-declining authority is its
inability to evolve, adapt its bureaucratic structure to meet the
urgency of human rights issues, and respond appropriately. It has
failed to enlarge the size of its Secretariat and staff, especially the
number of legal officers that treat communications and follow up on
decisions and recommendations. Staff training and retraining are also
low. Accordingly, the Commission is unable to effectively track its
recommendations and the extent of implementation. Second, it is
acknowledged that the Commission cannot shoulder all the blame for
its shortcomings. Being poorly resourced and catered for, it thrives on
the very meagre resources the AU allocates to it to stay afloat. It has
no serious investment in its mandate, and barely enough legal officers
for the whole continent. Given the enormity of its responsibility and
the 54 states it currently monitors, it is expected that it should have at
least two times its present professional work force, if it is to make
judicious use of litigation before the African Court.

6 Conclusion

The long and short of the argument here is that the article 1
obligation to give effect to the provisions of the African Charter is
more broadly linked to the Commission’s mandate to give its views or
recommendations to governments. This connection raises an implied
expectation that its recommendations, made pursuant to articles 1
and 45 of the Charter, will be given positive consideration and effect
by states. Where states fail to do so, the Commission’s report and
recommendations to the AU Executive Council and the Assembly can
be decided upon and so become binding on the states concerned.
Failure to comply with AU decisions may warrant sanctions under
article 23(2) of the Constitutive Act. Alternatively, the Commission
may enforce compliance with its recommendations by approaching
the African Court under article 5(1)(a) of the African Court Protocol to
enforce a non-compliant state’s article 1 obligation.

The above propositions are not without potential challenges. If the
patent and latent obstacles currently bedevilling the enforcement of
the African Commission’s decisions and recommendations must be
bypassed in order to further the goal of human rights protection in
Africa, then both the AU and the Commission must be prepared to
take bold steps. Whilst it has been argued that legal considerations
rather than political persuasions should be the primary trigger of AU
action against state defiance, nothing seems to work where the
necessary political will is lacking.'?*” Two points summarise this
unfortunate state of affairs. First, whereas the breach of its instruments

124 Viljoen & Louw (n 6 above) 15.
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and core principles should ordinarily activate the AU sanctioning
process, neither the AU Executive Council nor the Assembly have in
the past swung into action to penalise errant states for breaches of
their article 1 obligations and non-compliance with recommen-
dations. Second, the proposal to overhaul the functioning and
bureaucracy of the Commission also hinges largely on the political will
of the AU executive organs to increase allocations to the Commission.
If the Commission’s Secretariat is to be well-resourced and
transformed for better outcomes, then the political will of the AU is an
inescapable imperative.
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Summary

The Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa was adopted under article 66 of the African
Charter on Human and Peoples’ Rights to supplement the provisions on
women’s human rights protection of the Charter. Consequently, the
African Commission on Human and Peoples’ Rights and the African Court
on Human and Peoples’ Rights are the human rights bodies at the African
Union level that are mandated to oversee the implementation of the
African Women'’s Protocol. Until now the African Union has had three
judicial and human rights institutions, namely, the African Commission,
the African Court and the African Committee of Experts on the Rights and
Welfare of the Child, to oversee the implementation of the human rights
set out in its different treaties. To emphasise the importance of the
realisation of women’s human rights, the African Commission created the
mechanism of the Special Rapporteur on the Rights of Women in Africa.
Despite the adoption of the African Women’s Protocol and the mechanism
of the Special Rapporteur on the Rights of Women in Africa, violations of
women’s human rights across the continent remain widespread. The
article’s contention is that, as the African Commission has several aspects
to its mandate and has to oversee all aspects of human rights in Africa,
women’s human rights do not receive the attention they require. The
article analyses whether existing mechanisms sufficiently ensure the
oversight of the Women’s Protocol and proposes alternatives that the
African Union may explore to do so.
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1 Introduction

The Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa' (African Women’s Protocol) was
adopted to fill the gaps that existed in the framework for the
protection of women’s rights in Africa.?2 The Women'’s Protocol was
adopted as a special protocol to supplement the provisions of
women’s rights protection of the African Charter on Human and
Peoples’ Rights (African Charter) under article 66 of the Charter.
Consequently, the African Commission on Human and Peoples’ Rights
(African Commission) and the African Court on Human and Peoples’
Rights (African Court), which were established under article 30 of the
African Charter and article 1 of the Protocol to the African Charter on
the Establishment of an African Court on Human and Peoples’ Rights
(African Court Protocol), respectively, are the human rights bodies
mandated to oversee the implementation of the African Women's
Protocol.

Until now the African Union (AU) has had three judicial and human
rights institutions, namely, the African Commission, the African Court
and the African Committee of Experts on the Rights and Welfare of
the Child (African Children’s Committee), to oversee the
implementation of the human rights set out in its different treaties. To
emphasise the importance of the realisation of women’s human
rights, the African Commission created the mechanism of the Special
Rapporteur on the Rights of Women in Africa during its 25th ordinary
session in 19993 to, amongst other things, ‘serve as a focal point for
the promotion and protection of the rights of women in Africa
amongst the 11 members of the African Commission’.*

In addition to considering 2010-2020 as the African Women’s
Decade, the AU declared the year 2015 as the Year of Women's
Empowerment and Development towards Africa’s Agenda 2063, and
the year 2016 as the African Year of Human Rights with Particular
Focus on the Rights of Women. This demonstrates that the AU is
dedicated to the protection and promotion of women’s human rights.
However, despite the adoption of the African Women’s Protocol and
the mechanism of the Special Rapporteur on the Rights of Women in

—_

Adopted on 11 July 2003, entered into force on 25 November 2005.

2 F Banda ‘Protocol to the African Charter on the Rights of Women in Africa’ in
M Evans & R Murray (eds) The African Charter on Human and Peoples’ Rights: The
system in practice, 1986-2006 (2008) 445.

3 ACHPR/res.38 (XXV).

4 Website of the African Commission, http://www.achpr.org/mechanisms/rights-of-

women/about/ (accessed 7 August 2016).
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Africa, violations of women’s human rights across the continent
remain widespread. This article’s contention is that, as the African
Commission has several mandates and has to oversee all aspects of
human rights in Africa, women’s rights do not receive the attention
they require. The article proposes alternative mechanisms to oversee
the implementation of the African Women’s Protocol.

The article generally seeks to analyse the viability of alternative
mechanisms to oversee the implementation of the Women'’s Protocol.
It first elaborates on the Protocol as an instrument for change.
Second, it analyses the existing human rights mechanisms within the
African Commission for the protection of women’s rights with a view
to highlighting the shortcomings of the existing framework. Third, it
analyses the alternative frameworks that the AU could consider.
Fourth, it provides conclusions and recommendations.

2 African Women'’s Protocol as an instrument for
change

Without the African Women’s Protocol violations of women’s rights
were not dealt with adequately at the institutional level, since the
African Commission was not successful in making ‘state parties
accountable for gender-based discrimination occurring within their
boundaries’.> The drafting of the African Charter d|d not take into
account women’s rights and the challenges they face.® For instance,
several provisions of the African Charter” highlight the importance of
traditions for African society, but there is no mention of harmful
traditional practices which violate women’s rights.

Analysing the African Women'’s Protocol, one can see why there
was a need for an African document since its rights are beyond the
scope of the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), and the Women’s Protocol
deals with the rights of African women with ‘greater specificity’.® The
adoption of the Women’s Protocol has been regarded as a ‘long-
awaited realisation’ since it took eight years for the text to be

5 F Banda Women, law and human rights: An African perspective (2005) 66-67.

As above.

Para 5 of the Preamble to the African Charter: ‘Taking into consideration the

virtues of their historical tradition and the values of African civilization which

should inspire and characterise their reflection on the concept of human and

peoples’ rights’; art 17(3) of the African Charter: ‘The promotion and protection

of morals and traditional values recognised by the community shall be the duty of

the state’; art 18(2) of the African Charter: ‘The state shall have the duty to assist

the family which is the custodian of morals and traditional values recognised by

the community.’

8 F Viljoen ‘An introduction to the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa’ (2009) 16 Washington and Lee
Journal of Civil Rights and Social Justice 21.

N O
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‘endorsed’.? The Women’s Protocol, although not ‘perfect’, may be
viewed as a ‘bill of rights for African women’, since it contains specific
provisions that address the ‘specific problems and issues’ of women
across the continent.'® The Women’s Protocol ‘primarily brings into
the open’ the African Charter’s ‘shrouded premise that women are
included in its protective scope’.!! It brings the provisions of the
CEDAW home by including specific issues African women face.

However, despite 49 signatures and 39 ratifications of the African
Women'’s Protocol,’3> women’s human rights across the continent
continue to be violated. This means that the implementation of the
Protocol faces challenges. The article recognises that one of the
reasons for the non-realisation of the rights in the Women’s Protocol
might be its monitoring bodies not fulfilling their purpose.

3 Analysing the existing mechanisms to oversee the
implementation of the African Women'’s Protocol

The Women'’s Protocol was adopted under article 66 of the African
Charter to supplement the provisions of the latter regarding the
protection of women's rights. Consequently, the African Commission
and the African Court, the institutions responsible for the oversight of
the African Charter, are also the organs responsible for overseeing the
implementation of the African Women’s Protocol. The African
Commission has several entry points through which it can oversee the
implementation of the Protocol. However, the Special Rapporteur on
the Rights of Women in Africa (Special Rapporteur) serves as focal
point for women'’s rights within the African Commission. The other
institution that is responsible for interpreting matters ‘arising from the
application or implementation’ of the Women's Protocol is the African
Court.' This section analyses how the African Court and the African
Commission have contributed to overseeing the implementation of
the African Women'’s Protocol.

3.1 African Court

The African Court was established under article 1 of the African Court
Protocol, to ‘complement the protective mandate’ of the African

9 FJ] Mohamed ‘African Union Protocol on the Rights of Women in Africa: The
SOAWR Campaign’ in R Musa et al Breathing life into the African Union Protocol on
Women's Rights in Africa (2006) 15.

10  Asabove.
11 FViljoen International human rights law in Africa (2012) 253.
12 Asabove.

13 African Union ‘List of countries which have signed, ratified/acceded to the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa’ 7 September 2017 https://au.int/sites/default/files/treaties/7783
-sl-protocol_to_the_african_charter_on_human_and_peoples_rights_on_the_rights
_of_women_in_africa.pdf (accessed 4 May 2018).

14 Art 27 African Women'’s Protocol.
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Commission.? Its jurisdiction comprises the African Charter and, by
extension, the African Women’s Protocol. Hence, being a judicial
organ with binding decisions, it could be a good platform for
overseeing the implementation of the Women'’s Protocol.

The African Court has been approached in relation to violations of
the Women’s Protocol but as of May 2018, only one of these cases
has been decided on its merits. The case of APDF & IHRDA v Republic of
Mali'® may be considered ground-breaking since it is the first case
where the African Court has found violations of the African Women'’s
Protocol. The Court decided that several articles of the Persons and
Family Code of Mali were in contravention of the African Women's
Protocol. These articles provide for the minimum age of marriage to
be below 18; there is no verification of parties’ consent to marriage;
and unequal inheritance for women. These provisions further led to
the conclusion that Mali does not respect the obligation to eliminate
practices or traditions that are harmful to women and children. The
Court ordered Mali to amend its Persons and Family Code to ensure
that it abides by its obligations under international law, including
under the African Women'’s Protocol. This case is the only case at the
AU level in which violations of the Women’s Protocol have been
found. Hence, it may safely be concluded that if all the preliminary
conditions are met, the African Court would not hesitate to decide
against a country on issues that concern the Women's Protocol.

Nevertheless, in most cases applicants find it difficult to satisfy the
admissibility requirements, and cases are dismissed without them
being considered on the merits. For mstance in the case of Mariam
Kouma & Another v Republic of Mali,’ 7 where the applicants had
alleged violations of several articles of the African Women’s Protocol,
although the Court admitted that it has jurisdiction, the case was held
inadmissible on the basis of non-exhaustion of local remedies.
Additionally, in an advisory opinion concerning article 6(d) of the
African Women'’s Protocol, the African Court held that it could not
give the opinion requested smce the case was not brought by
institutions recognised by the AU.'

As noted, the African Court’s accessibility conditions make it
difficult for human rights activists to use it as a platform for overseeing
the implementation of the African Women’s Protocol. First, a state has
to make a declaration under article 34(6) of the African Court

15  Art 2 African Court Protocol.

16  Association pour le progres et la défense des droits des femmes Maliennes (APDF) and
the Institute for Human Rights and Development in Africa (IHRDA) v Republic of Mali
Application 46/2016 11 May 2018.

17  Application 40/2016 21 March 2018.

18  Request for Advisory Opinion by the Centre for Human Rights & Others 001/2016
28 September 2017.
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Protocol'® for pon- -governmental organisations (NGOs) to bring a
case against it.2% As of 15 June 2017, only seven countries have made
such a declaration,?’ including Mah which explains why the
applicants were able to approach the Court in the case of APDF &
IHRDA v Mali. The small number of declarations made under article
34(6) of the African Court Protocol demonstrates that African
countries are fearful of giving NGOs the opportunity to hold them
accountable for any human rights violation.

Second, there are many barriers to accessing the African Court. The
advisory opinions submitted by the Socio-Economic Rights_ and
Accountability Project?? and the Centre for Human Rights®® are
indicative of the barriers to accessing the African Court since there are
but a few selected NGOs that are recognised by the AU itself, and not
by any of its organs.

Therefore, although the African Court could be a good avenue to
hold state parties accountable for women’s rights violations, its
accessibility criteria might act as a challenge. As such, despite the fact
that the African Court has proved itself worthy of making a decision
concerning violations of the African Women’s Protocol, such a positive
stride might be repeated any time soon.

3.2 African Commission

The African Commission was established under article 30 of the
African Charter. The Commission has various mandates and functions,
one of which is to ‘ensure the protection of human and peoples’
rights under conditions laid’ under the African Charter and, by
extension, under the African Women'’s Protocol. This section analyses
the role of the African Commission in overseeing the implementation
of the Women's Protocol through, first, the mechanism of the Special
Rapporteur and, second, the communication procedure.

19 Art 34(6) of the African Court Protocol: ‘At the time of the ratification of this
Protocol or any time thereafter, the state shall make a declaration accepting the
competence of the Court to receive cases under article 5(3) of this Protocol. The
Court shall not receive any petition under article 5(3) involving a state party which
has not made such a declaration.’

20 Art 5(3) of the African Court Protocol: ‘The Court may entitle relevant non-
governmental organisations (NGOs) with observer status before the Commission,
and individuals to institute cases directly before it, in accordance with article 34(6)
of this Protocol.’

21 African Union ‘List of countries that have signed, ratified/acceded to the Protocol
to the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights’ 15 June 2017 https://www.au.int/
web/sites/default/files/treaties/7778-sl-protocol_to_the_african_charter_on_hum
an_and_peoplesrights_on_the_estab.pdf (accessed 28 June 2017).

22 African Court Request for Advisory Opinion by the Socio-Economic Rights and
Accountability Project 001/2013 26 May 2017 http://en.african-court.org/images/
Cases/Advisory%200pinion/Advisory%200pinions/Request%20for%20Advisory%
200pinion%20N0.001-2013-Socio-%20Economic%20Rights%20and%20Accou
ntability%20Project%20(SERAP)%20ENGLISH%20(2).pdf (accessed 27 June
2017).

23 Centre for Human Rights & Others (n 17 above).
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3.2.1 Special Rapporteur on the Rights of Women in Africa

The African Commission established the mechanism of the Special
Rapporteur in 1999 to ensure that women’s human rights receive
sufficient attention while exercising its functions under article 45(1)(a)
of the African Commission.?* The mechanism of the Special
Rapporteur was the first mechanism created by the African
Commission to ‘place particular emphasis on the problems and rights
specific to women in Africa’.?>

The mechanism of the Special Rapporteur has several mandates,
which are?® to ‘serve as a focal point for the promotion and
protection of the rights of women in Africa amongst the 11 members
of the African Commission’; to ‘assist African governments in the
development and implementation of their policies of promotion and
protection of the rights of women in Africa, particularly in line with
the domestication’ of the African Women’s Protocol and ‘the general
harmonisation of national legislation to the rights guaranteed’ therein;
to ‘undertake promotional and fact-finding missions’ in African
countries?’ to ‘disseminate’ the provisions of the African Women'’s
Protocol and to ‘investigate on the situation of women’s rights’; to
follow up the implementation of the African Women’s Protocol; to
‘draft resolutions on the situation on women in the various African
countries’; to ‘carry a comparative study’ on women’s human rights
situations in different African countries’; to ‘define guidelines for state
reporting’ under the African Women's Protocol’; and to collaborate
with other relevant stakeholders in the protection and promotion of
women'’s human rights.

Since the article critically analyses the existing mechanisms to
oversee the implementation of the African Women’s Protocol, the
following paragraphs demonstrate the challenges that the mechanism
of the Special Rapporteur faces in the exercise of its mandates. These
challenges are the basis for the motivation of alternatives to oversee
the implementation of the Women'’s Protocol.

Fact-finding or promotional missions

As a commissioner of the African Commission, the Special Rapporteur
usually takes part in the fact-finding or promotion missions of the
African Commission without undertaking the mission on its own. For

24 African Commission ‘Resolution on the Designation of the Special Rapporteur on
the Rights of Women in Africa” ACHPR/res.38 (XXV) 99 (1999) para 4: ‘Referring
to the provisions of article 45(1)(a) of the African Charter on Human and Peoples’
Rights'.

25 Website of the African Commission, http://www.achpr.org/mechanisms/rights-of-
women/ (accessed 4 May 2018).

26  Website of the African Commission, http://www.achpr.org/mechanisms/rights-of-
women/about/ (accessed 2 October 2016).

27 See the activity reports of the Special Rapporteur for information about the
missions undertaken http://www.achpr.org/mechanisms/rights-of-women/
(accessed 17 March 2016).
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instance, during the 60th ordinary session of the African Commission
(held from 8 to 22 May in Niger), on 10 May the Special Rapporteur,
in collaboration with the Centre for Human Rights, had an advocacy
meeting with relevant government stakeholders from Niger
concerning the ratification of the African Women’s Protocol.?®
Moreover, from 13 to 18 January 2014 the Special Rapporteur took
part in a promotion mission to the Gabonese Republic with another
commissioner of the African Commission.?’ The objectives of this
mission, amongst others, were to promote the African Women'’s
Protocol_and to gather information on the situation of women in the
country.3% The mission discussed in depth the issue of women’s
human rights with different stakeholders. However, the discussion is
centred on women’s rights only when the Special Rapporteur
accompanies the delegation or when the objective of the mission is to
promote the African Women’s Protocol. For instance, during the
mission to Uganda in 2013 by commissioners of the African
Commission, despite the fact that a meetinq was held with the
Minister of Gender, Labour and Development,3 the discussions were
very shallow compared to the mission in Gabon. Since there was a
need to meet several stakeholders in different areas in the promotion
mission to Uganda, the focus could not be on women’s rights.
Similarly, during the promotion mission to the Republic of the
Seychelles, although the commissioner undertaking the mission did
meet with stakeholders working on women’s rights, the focus was
shared since the mission had to consult with stakeholders working in
other areas of human rights as well.3?

This article’s contention is that the Special Rapporteur forms part of
the African Commission which is responsible for a whole range of
human rights contained in the African Charter, in addition to the
African Women's Protocol. Consequently, the missions of the African
Commission have to be balanced and have to cover all the human
rights that it is responsible for. Even when the Special Rapporteur is
part of a mission, she cannot fully investigate the implementation of
the African Women’s Protocol since there is a need to assess the
implementation of other rights in the African Charter. As a result, the
focus is shared. Such a situation would not arise if, similar to the

28  On file with author.

29 Website of the African Commission, http://www.achpr.org/mission-reports/
(accessed 2 October 2016).

30 African Commission ‘Report of the human rights promotion mission to the
Gabonese Republic 13-18 January 2014’ para 5 http://www.achpr.org/files/ses
sions/54th/mission-reports/gabon-promo-2014/achpr540s_misrep_promo_gabon
_2014_eng.pdf (accessed 2 October 2016).

31  African Commission ‘Report of the joint promotion mission undertaken to the
Republic of Uganda 25-30 August 2013’ paras 62-79.

32 See generally African Commission ‘Report of the human rights promotion mission
to the Republic of Seychelles 6-10 April 2016’ http://www.achpr.org/files/news/
2016/09/d231/report_of_achpr_promotion_mission_to_seychelles__6_10_april_
2015.pdf (accessed 2 October 2016).
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CEDAW Committee or the African Children’s Committee,33 there was
a human rights institution at the AU level which would focus solely on
the implementation of the African Women’s Protocol. Such an
institution could undertake missions on different areas of women’s
human rights to have a more comprehensive understanding of the
implementation of those particular rights compared to the African
Commission’s missions, which only provide for an overview of certain
rights protected by the African Women's Protocol.

Guidelines on state reporting

The state reporting procedure is an important component of the
implementation of the African Women’s Protocol since it ‘serves as a
forum for constructive dialogue’ and allows the African Commission
to ‘monitor’ the implementation of the document in question and to
‘identify the challenges’ that the country faces in the implementation
of the provisions therein.3# The state reporting procedure offers states
the opportunity to keep up to date with the steps they have taken in
the implementation of the African Women'’s Protocol. As such, it acts
as an incentive for states to implement the provisions of the Women'’s
Protocol so as not to be shamed by the African Commission in its
Concluding Observations.

In line with its mandate, the Special Rapporteur in 2009 prompted
the African Commission to issue guidelines on state reporting under
the African Women'’s Protocol. These guidelines direct states on how
to prepare their state reports taking into account the African Women'’s
Protocol. Twenty-eight countries have since 2009 submitted state
reports to the Commission,3 and 18 of these had ratified the African
Women'’s Protocol at the time of the submission.3® However, of these
18 countries, only seven have prepared their state reports while
making reference to the 9uide|ines on state reporting under the
African Women's Protocol.>

The Special Rapporteur has been emphasising the guidelines on
state reporting by jointly holding a side session with the Centre for
Human Rights, University of Pretoria, on the topic during the ordinary
sessions of the African Commission. However, such sessions last only
one hour. Moreover, the Special Rapporteur has supported initiatives
by the Centre for Human Rights to train government officials on the

33 Website of the African Children’s Committee http://www.acerwc.org/
investigation/missions-reports/ (accessed 28 June 2017): The African Children’s
Committee has undertaken two advocacy missions to South Sudan and Central
African Republic respectively in 2014.

34 Website of the African Commission http://www.achpr.org/states/ (accessed
2 October 2016).

35 Website of the African Commission http://www.achpr.org/states/reports-and-
concluding-observations/ (accessed 28 June 2017).

36 Website of the African Commission http://www.achpr.org/instruments/women-
protocol/ratification/ (accessed 28 June 2017).

37 The author analysed the state reports submitted.
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state reporting guidelines under the African Women’s Protocol, and
the reports that have been prepared according to the guidelines are
from countries whose officials have attended the training.

The above demonstrates that if there is in-depth engagement with
states on the state reporting guidelines under the African Women’s
Protocol, these guidelines might be followed during the preparation
of state reports. The Special Rapporteur has to rely on civil society
organisations (CSOs) to popularise these guidelines.

Investigations, studies and research

Article 45(1)(a) of the African Charter provides that the African
Commission has the following function:

to collect documents, undertake studies and researches on African
problems in the field of human and peoples’ rights, organise seminars,
symposia and conferences, disseminate information, encourage national
and local institutions concerned with human and peoples’ rights, and
should the case arise, give its views or make recommendations to
governments.

As such, the African Commission has to undertake studies and
research in the area of human rights. For instance, during the 16th
extraordinary session of the African Commission, a resolution was
passed to the effect that a study would be conducted by the African
Commission on child marriage, the report of which would be adopted
during its 57th ordinary session.

Moreover, the African Commission can carry out investigations
under article 46 of the African Charter. The African Charter does not
define the scope and different methods of investigation.3® However,
the Rules of Procedure of the African Commission adopted in 2010
(Rules of Procedure) state that the African Commission may invite
‘specialised agencies, intergovernmental organisations and United
Nations bodies’ to ‘submit reports on the im(PIementation of the
African Charter in areas of common concern’.#? However, since the
adoption of the Rules, the African Commission has not undertaken
any investigation under the African Women'’s Protocol.

The Special Rapporteur, being the focal point for women’s rights in
the African Commission, has pushed for the adoption of a resolution
for the study on child marriages. Since the African Commission
already has many other mandates, it is difficult for it to focus its
resources on investigations, research and studies that focus only on
women’s human rights.

38 African Commission ‘Resolution on the need to conduct a study on child marriage
in Africa’ adopted during the 16th extraordinary session of the African
Commission 20-29 July 2014.

39 CA Odinkalu & C Christensen ‘The African Commission on Human and Peoples’
Rights: The development of its non-state communication procedures’ (1998) 20
Human Rights Quarterly 2 242.

40  Rule 65(3) Rules of Procedure.
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Resolutions, General Comments and guidelines

Article 45(1)(b) of the African Charter mandates the African
Commission to ‘formulate and lay down, principles and rules aimed at
solving legal problems relating to human and peoples’ rights and
fundamental freedoms upon which African governments may base
their legislations’. The African Commission has executed this mandate
by adopting guidelines, resolutions and General Comments on
different human rights issues, including women’s human rights.

The African Commission, with the motivation of the Special
Rapporteur and with the support of the Centre for Human Rights,
proactlvely issued General Comments on articles 14(1)(d) and (e)
of the African Women's Protocol in 2012 (General Comment 1) under
article 45(1)(b) of the African Charter. These General Comments are
intended to be ‘used by human rights treaty bodies to interpret the
provisions of relevant international legal instruments, with a view to
assisting states to fulfil their obligations under such instruments’.4?
Furthermore, the African Commission adopted a General Comment
on articles 14(1)(a), (b), (c) and (f) and articles 14(2)(a) and (c) of the
African Women'’s Protocol in 2014, again through the Speaal
Rapporteur and with the support of IPAS Africa Alliance, an NGO.*3

In addition to the above two General Comments under article 14 of
the African Women’s Protocol, the African Commission and the
African Children’s Committee in 2017 jointly adopted a General
Comment under article 6(b) of the African Women’s Protocol and
under art|cIe 21(2) of the African Children’s Charter on ending child
marriage.** This process was spearheaded by the Special Rapporteur
with the technical support of the Centre for Human Rights.

The above General Comments of the African Commission were all
spearheaded by the Special Rapporteur and had the technical
assistance of NGOs. Although one might say that the adoption of the
three General Comments represents a milestone in the protection and
promotion of women’s human rights, this article contends that on a
continent where women’s rights violations are so widespread, there is
a need for more guidance to as to how states can implement the
provisions of the African Women’s Protocol.

41 R Murray & D Long The implementation of the findings of the African Commission on
Human and Peoples’ Rights (2015) 67.

42  General Comments on arts 14(1)(d) and (e) of the African Women’s Protocol para
1.

43 Preface to General Comment 2 http://www.achpr.org/files/instruments/general-
comments-rights-women/achpr_instr_general_comment2_rights_of_women_in_
africa_eng.pdf (accessed 28 June 2017).

44  General Comment on child marriage http://www.achpr.org/files/news/2018/01/
d321/joint_gc_acerwc_achpr_ending_child_marriage_eng.pdf (accessed 4 May
2018).
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3.2.2 Communication procedure

The African Commission is mandated to receive cases relating to
violations of the provisions of the African Charter® and, by extension,
those of the African Women’s Protocol since the African Women'’s
Protocol was adopted as a supplement to the African Charter.

An analysis of a database of the African Commission’s cases
demonstrates that the Commission has dealt with women’s rights
issues. For instance, the Commission has used article 18(3) of the
African Charter to find a violation of women’s human rights in the
case of Egyptlan Initiative for Personal Rights & Interights v Egypt Il in
2011.46 However, Egypt had not yet ratified the African Women'’s
Protocol and although the incidents happened after the entering into
force of the instrument, the complainants could not refer to the
document. Moreover, the coming into force of the Protocol might
have motivated the decision of the African Commission.

Nevertheless, unlike the African Court, the African Commission has
not yet decided a case concerning the violation of a right protected
by the African Women’s Protocol. This may have been due to the
wide mandate of the African Commission which tends to overshadow
women’s human rights.

4 Proposed reforms at the African Union level

The above section has demonstrated that the overseeing mechanisms
at the AU level have undertaken steps to ensure that the rights in the
African Women’s Protocol are implemented. Nevertheless, despite
strides towards the promotion and protection of human rights, the AU
still has to take steps to ensure that its mechanisms optimally warrant
that the rights in the African Women’s Protocol are realised. There is
thus a need for reforms at the AU Union level that would accelerate
the protection and promotion of women’s rights.

4.1 Creation of a new institution to oversee the implementation
of the African Women'’s Protocol

The African Commission faces challenges in overseeing the African
Women’s Protocol since it has several other functions that shift its
focus from women’s rights. One proposed reform could be the
creation of another institution that oversees the implementation of the
Women's Protocol. The creation of such an institution will ensure that
the AU has one specific institution focusing solely on the Women'’s
Protocol, thereby ensuring that women’s human rights across the
continent receive the attention they deserve. The inspiration for the

45  Arts 47-59 of the African Charter: In the event a state has violated the provisions
of the African Charter, another state or individuals or organisations can submit a
communication to the African Charter alleging such violations.

46  (2011) AHRLR 90 (ACHPR 2011).
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creation of such an institution comes from, first, the CEDAW
Committee and, second, the fact that there already is an institution at
the AU level that focuses on one particular vulnerable group, namely,
children. Therefore, the institution proposed to be established could
be inspired by a combined institutional structure of the CEDAW
Committee and the African Children’s Committee. However, the
creation of the proposed institution would need a legal basis, and this
can be achieved either by the adoption of a new protocol to the
African Charter which establishes the proposed institution, or by
amending the African Women'’s Protocol.

As discussed above, article 66 of the African Charter provides for
the adoption of special protocols to supplement its provisions. One
possible means of providing the legal basis for the creation of the
proposed institution could be the adoption of a new protocol under
article 66 of the African Charter. This would not be the first time that
the AU would be using article 66 of the African Charter to adopt a
protocol to create an institution. The African Court Protocol was
adopted under article 66 setting up the African Court, hence
confirming that an institution to oversee the African Charter could be
created using the same article. However, this article’s contention is
that the process of the adoption of a new treaty to establish an
institution might be too lengthy and might require too many
resources since it requires discussions before the adoption and it
might take time for states to ratify it.*” It might face the same
situation as the African Court Protocol, and the procedure may take
more than ten years, which is too long, taking into consideration that
there are urgent women'’s rights issues that need to be addressed on
the continent.

Another way of providing the legal basis for the proposed
institution is through the amendment of the African Women'’s
Protocol by following the steps provided by article 30 of the Women's
Protocol. In such a situation, a state party must submit a written
proposal for the amendment of the Afrlcan Women'’s Protocol to the
Chairperson of the AU Commission.*® Thereafter, the AU Commission
has to transmit the written proposal to the other state parties who, in
the form of the Assembly, will review the proposal within one year of
submission.*’ The amendment to include the creation of the
proposed institution could be adopted by a simple majority and it
would come into force 30 days after the Chairperson of the AU
Commission receives the notice of the vote.>°

47 Website of the African Court http://en.african-court.org/index.php/about-us/
establishment (accessed on 27 June 2017). The African Court Protocol was
adopted on 9 June 1998 and came into force only on 25 January 2004.

48  Arts 30(1) & (2) African Women'’s Protocol.

49  Arts 30(2) & (3) African Women's Protocol.

50 Arts 30(4) & (5) African Women's Protocol.
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Once the amendment has been effected, the AU could seek
funding from either states or international partners to set up the
proposed institution. Inspired by the African Children’s Committee,
this institution may be called the African Committee of Experts on the
Rights of Women in Africa. This procedure should involve
consultations with states, the African Commission, more specifically
the Special Rapporteur, the African Children’s Committee, members
of the CEDAW Committee, and experts and NGOs working in the area
of women’s human rights.

However, the creation of such an institution is not without
challenges. The fact that the AU has not considered the creation of an
institution that has women’s rights as focus indicates that this step
faces challenges. The most obvious challenge hindering the creation
of an institution to oversee the implementation of the African
Women's Protocol is a lack of resources. An institution focusing on the
implementation of the Women’s Protocol at the AU level would
require substantial resources for its functioning, and this may be a
deterrent factor. For instance, the budget of the African Commission
for the year 2017 is US $5 525 705, whereas that of the African
Children’s Committee is US $827 556.°"

Since the proposed institution would be modelled on the African
Children’s Committee, its budget would be similar, which represents
about one-sixth of the budget of the African Commission. A logical
solution to find the resources for the new institution would be to
divert one-sixth of the African Commission’s budget to it. However, it
is doubtful that within the African Commission, the budget dedicated
to women’s human rights is that figure, given the panoply of rights
the African Commission has to deal with. Therefore, even if there were
the creation of a new institution which would oversee the
implementation of the African Women’s Protocol, the budget of the
African Commission would not substantially decrease and there will be
a need to raise additional funds.

This lack of financial resources may be the greatest challenge in the
creation of a new institution for the implementation of the African
Women's Protocol since, as it is, the AU has to rely on its international
partners to support the largest part of its budget. The creation of a
new institution to oversee the implementation of the African Women's
Protocol would imply seeking more financial support from
international partners, and this would be dependent upon whether
such support would be available.

However, this article’s contention is that, given the focus on
women’s human rights in the contemporary world, the AU must be
motivated to raise funds towards the creation of an institution which
would oversee the implementation of the African Women'’s Protocol.

51 African Union ‘Decision on the budget of the African Union for the 2017 financial
year’ adopted during the 29th ordinary session of the Executive Council
13-15 July 2016 EX.CL/Dec.919(XXIX) 2.
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The Women’s Protocol has been regarded as an instrument of change
in the women’s human rights landscape across the continent, and it
would be futile to have such a document if the rights therein are not
fully realised. Although there have been strides towards the protection
of women’s human rights, progress is very slow. To speed up the
implementation of the African Women’s Protocol, the AU might
consider the setting up of an additional institution and must be
dedicated to raise funding from either states or from international
partners.

4.2 Reinforcing existing mechanisms

The African Women’s Protocol was ‘needed’ since there had been
‘insufficient attent|on paid to existing women’s rights standards on
the continent.>? The proposal to have an additional instrument to
regulate women'’s rights across the continent faced some resistance.

It was argued that the African Charter already contains provisions
which, if subjected to a progresswe and expansive |nterpret|ve
approach will ensure that women’s rights in Africa are protected
The discussion about a new instrument for women'’s rights in Africa
faced challenges because the existing norms had not been exploited
to its full: ‘[T]he normative and institutional potential of the existing
system should be used to its full potential.”>>

A parallel may be drawn between arguments against the adoption
of the African Women's Protocol and for the reinforcement of existing
mechanisms at the AU level to ensure its implementation. The African
Commission and, specifically, the mechanism of the Special
Rapporteur, have not been given the opportunity to fully execute
their mandate. The AU could reinforce its existing mechanisms. For
instance, the mechanism of the Special Rapporteur could be reviewed
to ensure that it operates to its maximum. As indicated above, the
Special Rapporteur has limited resources in terms of time and
personnel and, hence, cannot fulfil its mandate to the optimum. The
AU needs to enhance the support it provides to the mechanism of the
Special Rapporteur to ensure that the mechanism has the required
tools to oversee the implementation of the African Women'’s Protocol.

4.3 Creation of working groups/independent experts/additional
special rapporteurs

Similar to the Special Rapporteur, the African Commission has
established several other mechanisms to ensure that human rights
across the continent are realised. One of these mechanisms are

52 Banda (n 2 above) 445.
53 Viljoen (n 8 above) 18.
54 Viljoen 18-19.

55 Viljoen 19.
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Working Groups on different human rights issues.>® At the moment
the Special Rapporteur is the only special mechanism that has as its
sole focus the implementation of the African Women’s Protocol, even
if other mechanisms deal with issues affecting women. The Special
Rapporteur usually is only one person and, hence, there is a constraint
in terms of human resources. The creation of a Working Group on the
Rights of Women at the African Commission level would ensure that
the oversight of the African Women’s Protocol is not left to only one
person who has limited time, but instead to a group of persons who
would have more resources to deal with women'’s rights.

As discussed above, the African Commission and the Special
Rapporteur have limited resources to undertake country visits and,
therefore, they cannot fully realise their promotional mandates. The
AU has recognised this challenge and in 2014 established the
mechanism of the Special Rapporteur on Child Marriage that focuses
on issues affecting the girl child.>” The Special Rapporteur on Child
Marriage has been working in collaboration with the Special
Rapporteur on the Rights of Women on child marriage issues. Similar
to the mechanism of the Special Rapporteur on Child Marriage, the
AU can consider the appointment of additional special rapporteurs
that deal with issues that gravely affect women across the continent.

Moreover, at the United Nations level, there are independent
experts that are mandated to ‘report and advise on human rights
from a thematic or country-specific perspective’.>® The African
Commission could be inspired by this practice and set up
independent experts responsible for a particular country or theme.
The creation of independent experts at the African Commission level
would ensure that sufficient time and resources are dedicated to a
specific women's rights issue or country. The independent experts can
each be responsible for one topic that affects women’s rights and can
approach donors to fund their mandates.

5 Conclusion

The article sought to assess whether the existing mechanisms at the
AU level are sufficient to ensure the proper implementation of the
African Women’s Protocol. It first demonstrated how the African
Women’s Protocol was adopted as an instrument for change
regarding women'’s human rights in Africa. It then pointed out that
despite the presence of the African Women’s Protocol, women’s rights
across the continent continue to be violated. The article then

56 Website of the African Commission http://www.achpr.org/mechanisms/ (accessed
7 May 2018).

57 Website of the African Union https://au.int/en/newsevents/28021/appointment-
special-rapporteur-child-marriage (accessed 21 May 2018).

58 Website of the United Nations http://www.ohchr.org/EN/HRBodies/SP/Pages/
Welcomepage.aspx (accessed 7 May 2018).
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suggested that the reasons for the continued violations could be
linked to the fact that the existing mechanisms do not fully focus on
the implementation of the Women’s Protocol due to resources
constraints. This section demonstrated that, despite the presence of
the mechanism of the Special Rapporteur and the will to ensure the
implementation of the African Women’s Protocol, the existing
institutions have a panoply of rights to focus on and face challenges in
the form of their accessibility. It then proposed alternatives in the form
of the creation of a new institution, the reinforcement of existing
mechanisms, and the creation of working groups/independent
experts/additional special rapporteurs that the AU could consider for
overseeing the implementation of the African Women’s Protocol.

However appealing these alternatives seem, one needs to bear in
mind that they would also require resources, be it financial, human or
in terms of time, on the part of the AU. Nevertheless, the AU has
committed itself to ensure that women'’s rights across the continent
are realised, and it is now time to take further steps towards that goal.
Despite the fact that some progress has been made in this field, much
still needs to be done, and the AU needs to review its existing modus
operandi with a view to ensuring that state parties implement the
rights set out in the African Women'’s Protocol.

Realising women's rights across the continent will also need the full
support of civil society organisations. As of now, civil society
organisations have provided full support to the AU towards the
implementation of the rights set out in the African Women’s Protocol.
It is recommended that the AU deepens its partnership with civil
society organisations and consults them on the way forward.
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Summary

The discovery of oil and gas in Uganda has been identified as having the
potential to transform Uganda’s economy, moving Uganda away from a
predominantly low-income to a competitive upper-middle-income country
by 2040. However, this discovery has precipitated human rights violations
and abuses, especially in the Albertine Graben, where the oil exploration
activities are concentrated. For example, the acquisition of land for oil-
related infrastructure has changed the patterns of use of land and water,
and people are already experiencing negative effects, such as a loss of
livelihood and resources. Civil society organisations aimed at addressing
these human rights issues in the sector face a number of hurdles despite
constitutional protection and ratification of international instruments that

* LLB (Makerere) LLM (Pretoria) PhD (Western Cape); chrismbazira@gmail.com. This
article was developed from a research report entitled ‘Assessing the implications of
the Non-Governmental Organisations Act, 2016 on NGOs working on natural
resource governance in Uganda’, commissioned by Global Rights Alert (GRA).
Comments and suggestions made by Winfred Ngabiirwe and James Muhindo on
the research report are acknowledged.

**  LLB (Makerere) LLM (Pretoria); Tednamatovu@gmail.com
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guarantee fundamental rights for CSO operations in the country.
Currently, CSOs are governed by the recently-enacted Non-Governmental
Organisations Act of 2016. This Act is accompanied by other laws, such as
the Public Order Management Act. These laws have created several
stumbling blocks that have frustrated CSO efforts in the fulfilment of their
mandate. The weight of these laws is especially felt by NGOs working on
sensitive issues such as natural resource governance. The article analyses
the impact of the legislative framework governing CSOs, specifically the
NGO Act, on organisations addressing or working on oil and gas issues in
Uganda. In addition to the NGO Act, other pieces of legislation that have
a direct bearing on the activities of these organisations are also analysed.

Key words: freedom of association; civil society, extractive industry; non-
governmental organisations; civic space

1 Introduction

Notwithstanding Uganda’s constitutional provisions and the
ratification of several international human rights instruments
providing for freedom of expression and association, civic space in the
country has constantly been under threat. Civil society operations in
the country are continually affected by the enactment of legislation
that either directly or indirectly affects civil society work. Legislations
such as the Public Order Management Act (POMA) are used by
security agencies to frustrate civic engagement, in some cases by
deploying security personnel to disperse gatherings and arrest those
involved. This state of affairs may be understood in the context of the
global war against terrorism, which has seen many governments use
terrorism as a pretext for undermining civil liberties. The Arab Spring
uprisings, which saw the fall of governments in Egypt and Tunisia,
pushed governments, especially in Africa, into a frenzied restriction on
freedom of assembly and expression.

It is in this spirit that the promulgation of the Non-Governmental
Organisations Act of 2016 (NGO Act) was received by civil society
organisations (CSOs) in Uganda. Many CSOs perceived the law as a
ploy by the state to tighten its grip on civil society engagement in the
country. From its inception as the NGO Bill, the proposed law
received a negative response from CSOs, with a number of them
publishing position papers challenging some clauses and the spirit of
the law.' The objectors urged government to ensure that the

1 See Human Dignity Trust ‘Note on the Non-Governmental Organisations Bill’,
http://www.humandignitytrust.org/note_on_the_NGO_Bill_2015_20150506.pdf
(accessed 8 August 2016); Human Rights Network Uganda ‘Analysis of the Non-
Governmental Organisations Bill, 2015’ http://www.hurinet.or.ug/ANALYSIS-OF-
NGO-BILL.pdf.2015-8-13 (accessed 20 March 2017); Human Rights Awareness
and Promotion Forum ‘The NGO Bill 2015 and its practical and human rights
implications on organisations working on the rights of marginalised persons’ May
2015.
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proposed law conformed to mternatlonally acceptable standards on
freedom of expression and association. 2 CSOs called for the revision of
several clauses in the Bill. Nonetheless, although some contentious
provisions eventually were removed, the Act as it currently stands
continues to present a threat to the operations of CSOs.

In the civil society sector the organisations that have been most
affected by state regulation include those working on issues of anti-
corruption; electoral democracy; governance; and human rights, as
well as those working on accountability and social justice issues in the
extractive sector. This article is concerned with CSOs working on
issues relating to oil and gas. These CSOs have committed their time
and resources to promoting access to information for citizens in order
to promote citizen participation in shaping and monitoring sector
developments. In addition to informing the policy and legal
framework for the oil and gas sector, a number of organisations have
been involved in advocacy for fair and just acquisition of land for
sector activities, environmental protection, as well as advocacy for
transparency and accountability in the management of revenues from
the oil sector.

The Ugandan government in 2006 announced that large deposits
of oil had been discovered in several parts of the country, most of it in
the Albertine region in Western Uganda.> Presently, three oil
companies, Total, CNOOC and Tullow, have production licences, and
control 54,9 per cent, 33,3 per cent and 11,76 per cent respectively
of the upstream oil sector. Nonetheless, the oil sector has also been
characterised by controversy arising from government secrecy
regarding matters in this sector, including the terms of the
concessions to oil companies; the exact extent of deposits; the impact
on the environment; the role of players in the sector; and revenue so
far collected and how these revenues are managed. Other concerns
relate to the acquisition of land by both the government and private
sector to facilitate oil activities and revenue-sharing with local
communities. Indeed, negative experiences of other African countries
has encouraged CSOs in Uganda to raise public interest in this sector,
albeit causing some discomfort on the part of government. For this
reason government has moved fast to regulate the activities of CSOs
in this sector, sometimes by imposing ad hoc regulations applicable
only to organisations working on oil and gas and in the oil-rich region.
The 2016 NGO Act is viewed as part of the range of regulatory laws
that could negatively impact on the work of CSOs working on oil and
gas.

2 Asabove.
3 See ‘Uganda confirms new oil deposits’ BBC News http://www.bbc.com/news/
business-19637784 (accessed 18 January 2017).
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2 Context of oil and gas and civil society work

Mineral wealth, including oil and gas (also commonly known as the
extractive sector), for some time has been viewed as a vehicle through
which countries can attain economic development and overcome
poverty. In fact, the extractive sector in Uganda has been identified by
government as an important segment of the economy contributing to
the transformation of the country. The flagship Vision 2040 has
earmarked oil and mineral resources as critical in changing ‘the
country from a predominantly low income to a competitive upper
middle |ncome country within 30 years with a per capita income of
usD 9 500".4

However, the paradox is that, although there are exceptions such
as Botswana, mineral wealth in Africa has not brought much-needed
economic development. It has, for instance, been demonstrated that
some countries with vast mineral wealth, such as the Democratic
Republic of the Congo (DRC), Chad and Sudan-Khartoum, are among
countries at the bottom of the United Nations Development
Programme (UNDP) Human Development Index.”

The paradox, dubbed ‘the oil curse’, has been associated with a
number of factors, the most important of which is bad resource
governance.® Among others, bad governance in the sector has been
characterised by a lack of transparency at different levels, which the
World Bank has described to include (i) the award of contracts and
licences; (ii) the regulation and monitoring of operations; (iii) the
collection of taxes and royalties; (iv) revenue management and
allocation; and (v) the |mplementat|on of sustainable development
policies and projects.” It is as a result of this that since the 1990s
much time and resources have been invested in campaigns aimed at
promoting transparency in the oil sector and putting in place norms
and standards for this purpose. The justification for taking this
direction came after a number of civil society expositions and the
publication of corruption and abuse in the extractive sector.8 These
campaigns were successful to the extent that international financial
institutions such as the World Bank included conditions relating to

4 See Government of Uganda, Vision 2040 ‘A transformed Ugandan society from a
peasant to a modern and prosperous country within 30 years’, http://gov.ug/
content/uganda-vision-2040 (accessed 21 March 2017).

5 J van Alstine et al ‘Resource governance dynamics: The challenges of “new oil” in
Uganda’ (2014) 40 Resources Policy 48.

6 Van Alstine et al (n 5 above) 49.

7 See EM Alba ‘Extractive industries value chain’ Extractive Industries for
Development Series 3, Africa Region Working Paper Series 125, The World Bank
Washington, as referenced by Van Alstine et al (n 5 above) 50.

8 See A Gillies ‘Reputational concerns and the emergence of oil sector transparency
as an international norm’ (2010) 54 International Studies Quarterly 103.
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transparency as prerequisites for funding some extractive-related
projects.9

In addition to the governance deficits, but also as a result of these,
activities in the extractive industry have given rise to a number of
human rights issues. There have been issues around economic, social
and cultural rights as well as civil and political rights, and issues that
have been viewed from the perspective both of violations by state
actors and abuses by non-state actors. It has indeed been asserted
that oil, gas and mining industry operations too often go hand-in-
hand with allegations of human rights abuses.'® According to Oil
Change International:'

There is an alarming record of human rights abuses by governments and
corporations associated with fossil fuel operations, resulting in
appropriation of land, forced relocation, and even the brutal and
sometimes deadly suppression of critics. In addition to strong evidence for
a ‘repression effect’ from oil production, in which resource wealth thwarts
democratisation by enabling governments to better fund internal security,
dependence on oil is associated with a higher likelihood of civil war.
Additionally, oil production has been found to negatively impact gender
equality by reducing the number of women in the labor force, which
reduces their political influence.

To prove the above, cases of human rights violations associated with
oil are mentioned, including those from Nigeria and Myanmar, but
the United States of America and Canada as well, which demonstrates
that this problem is not restricted to developing countries.'? The
Energy Justice Network on its website lists a total of 29 conflicts
associated with oil from countries across the world.'3 The Niger Delta
in Nigeria stands out in Africa as an area where oil activities have
wrecked people’s lives and brought about untold suffering resulting
from serious environmental degradation, unlawful evictions and the
destruction of houses and food gardens, as well as deaths.'® The
killing of Ogoni human rights activist Sarowiwa by the Nigerian
government under Sani Abacha is fresh in the minds of many.

9 The example can be given of conditions imposed upon the government of Chad
as part of the agreement to fund the construction of a pipeline from Chad to
Cameroon.

10 Amnesty International, USA ‘Oil, gas and mining industries’ http://
www.amnestyusa.org/our-work/issues/business-and-human-rights/oil-gas-and-
mining-industries (accessed 24 January 2017).

11 Oil Change International ‘The price of oil: Human rights violations’ http://
priceofoil.org/thepriceofoil/human-rights (accessed 24 January 2017).

12 As above.

13 Energy Justice Network ‘Blood for oil: Oil and gas interests vs people and the
environment’ http://www.energyjustice.net/bloodforoil (accessed 24 January
2017).

14 See Social and Economic Rights Action Centre (SERAC) & Another v Nigeria (2001)
AHRLR 60 (ACHPR 2001).
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A 2016 report published jointly by Publish What You Pay (PWYP)
and Civicus paints a grim picture for activists working on natural
resource issues and highlights the dangers they face.® The report
reveals the number of reported killings associated with advocacy for
natural resources justice, numbering 185 in 2015, compared to 88 in
2010. The total number between 2010 and 2015 stands at 753.1°
Means used to restrict the work of activists, according to PWYP and
Civicus, include the law and extra-legal means. The legal means
include regulations that suffocate civil society; tight control of public
space; and the criminalisation of activists. The extra-legal means
include vilifying those who speak out; unwarranted surveillance; and
intimidation and violence.!”

It is on the basis of the above that human rights defenders have
embarked on work in this sector with the aim, according to the
Eastern and Horn of Africa Human Rights Defenders Project, of seeking
to influence both the regulatory frameworks governing the extractive
sector as well as public discourse. This purpose in itself influences
policy making, raising the alarm when actors diverge from their
responsibilities or when abuses go unaddressed.'8 Indeed, the work of
human rights defenders is beginning to pay off, as is evident from the
recent suspension of Azerbaijan from the Extractive Industries
Transparency Initiative (EITI) for failing to lift restrictions on civil
society freedoms.

In Uganda, civil society organisations working in the oil and gas
sector have organised themselves in coalitions such as the Civil Society
Coalition for Oil (CSCO), which plays a significant role in human
rights advocacy in the oil and gas sector. The umbrella organisation
fulfils its objectives mainly through advocacy; capacity building;
research; and engaging with oil companies and government
departments and communities in areas directly affected by oil
exploration.?% Action Aid has established a website on ‘Oil in Uganda’
which is dedicated to providing necessary and significant information
to the general public on oil and gas activities in the country.?! CSOs
have also been very instrumental in legislative advocacy through
making submissions on various laws before they are passed into law,

15 Publish What You Pay and Civicus ‘Against all odds: The perils of fighting for
natural resource justice’ December 2016, http://www.civicus.org/images/Against
AllOdds%20% 20PWYPCivicus%20reportoncivicspace(1).pdf (accessed 21 March
2017).

16  Publish What You Pay and Civicus (n 15 above) 8.

17  Publish What You Pay and Civicus 10.

18  East and Horn of Africa Human Rights Defenders Project ‘Only the brave talk about
oil”: Human rights defenders and the resource extraction industries in Uganda and
Tanzania (2012) 1.

19 Acts Activism Education Research ‘Azerbaijan suspended by extractive industries
governance watchdog’ http://platformlondon.org/2017/03/16/azerbaijan-suspen
ded-by-extractive-industries- governance-watchdog/ (accessed 20 March 2017).

20 See the website of the Civil Society Coalition on Oil and Gas http://csco.ug/#
(accessed 13 April 2018).

21  See http://www.oilinuganda.org/about (accessed 13 April 2018).
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such as_the comments offered on the National Environment Bill by
CSCO.22

2.1 Oil and gas: Ugandan context

In Uganda, oil exploration began as early as the 1950s but was halted
following a sharp fall in the price of oil, only to be aggressively
resumed in the mid-2000s. The 2000s were an incentive for oil
exploration as one witnessed a sharp and steady rise in the price of a
barrel of oil.23 The first discoveries were made in 2006, and since then
government has made strenuous efforts to establish the requisite legal
and administrative infrastructure to enable it to produce
approximately 1,4 billion barrels estimated to be recoverable out of
the total estimate of 6,5 billion barrels that have been discovered to
date.

In December 2013 the Uganda Human Rights Commission (UHRC)
published a report on what it described as emerging human rights
issues in the Albertine oil region.?* The Commission report indicates
that its publication followed investigations conducted in the districts
of Hoima, Bulisa, Nebbi, Nwoya and Amuru, prompted by various
petitions alleging human rights violations in these districts. The
Commission found issues with respect to compensation by
government to those whose land had been expropriated to pave the
way for the oil exploitation and processing activities, especially in
Hoima District. In some respects the compensation rates used were
inadequate and in some places in Nebbi the land was taken away
before compensation had been finalised.?>

The UHRC also took issue with regard to the extent to which
people were consulted and involved in making decisions on_matters
that affected them, thereby asseting the right to participation.?® There
were participation deficits in determining the compensation rates as
well as with respect to the choice of services that some corporations
provided as part of corporate social responsibility. Equally, the
traditional institutions in the area, including the Kingdom of Bunyoro,
had not been involved in the oil activities which, according to the
UHRC, implicated a violation of the right to self-determination. The
Commission examined this issue from the perSfective of the right of
peoples to dispose of natural resources, stating:*”

It is important that people are not denied meaningful say in government
and in decisions on disposal and benefit of natural resources. The African

22 Seen 20 above.

23 B Augé ‘Oil and gas in Eastern Africa: Current developments and future prospects’
(2015) French Institute of International Relations and OCP Policy Centre 8.

24 Uganda Human Rights Commission ‘Oil in Uganda: Emerging human rights
issues. Special focus on selected districts in the Albertine Graben’ December 2013.

25 Uganda Human Rights Commission (n 24 above) 17.

26 Uganda Human Rights Commission 18-19.

27 Uganda Human Rights Commission 20-21.
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Commission clearly underscored the obligations of the states to take
precautionary steps to protect their citizens to exercise the right to freely
dispose of wealth and natural resources. It was held that the non-
participation of the O%oni people and the absence of any benefits
accruable to them in the exploitation of oil resources by the Nigerian
government and the oil companies was a breach of its obligations under
the ACHPR to exercise this right in the exclusive interest of the people and
to eliminate all forms of foreign economic exploitation.

Similar deficits were found with respect to the related right of access
to information.?® In some cases people were not given information as
to how their compensation had been determined. The authorities also
were not adequately responding to requests to access information as
required by law.

Other human rights violations identified by the UHRC included a
violation of the right to a clean and healthy environment as a result of
the pollution of the environment by dust, noise and smells, among
others. With respect to workers’ rights there were accusations of
discrimination against the locals as far as access to work was
concerned, as most of the employment positions were given to
persons from other parts of the country. Related to this matter was
the limited monitoring of labour standards at the work sites, in some
cases because of a denial of access of labour inspectors to the sites.?’

The Commission found a number of issues related to the right to
land, including the selling off of communal land without following
proper procedures; a lack of clarity over the government ban on
acquisition of land titles in the Albertine Graben; inadequate
compensation that did not take into consideration land use rights;
delayed restoration of the derelict land; and the alleged forced signing
of compensation disclosure agreements by some residents.3°

The above concerns recorded by the UHRC confirm similar
concerns raised over the years by a number of civil society actors.
Surveys conducted by Global Rights Alert (GRA) further indicate how
the livelihoods of people affected by the developments in the area
have been destroyed. In their reports,3' the organisation has
documented several violations and challenges such as limited and/or
biased information; a lack of opportunities for participation; and
limited access to justice.

It is against this background that the impact of the 2016 NGO Act
on CSOs in the oil sector should be understood. Nonetheless, the
impact cannot be fully understood without an understanding of the
national and international standards and rights relevant for CSOs.

28 Uganda Human Rights Commission 21.

29 Uganda Human Rights Commission 26.

30 Uganda Human Rights Commission 27-29.

31 GRA Acquisition of land for the oil refinery: Tracking progress in resettling project
affected persons who opted for land for land compensation (2015).
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3 Civic engagement and human rights standards

The rights of civil society should be understood in the context of three
fundamental freedoms, namely, expression and association and
assembly. It is on the premise of these freedoms that different civic
formations, including non-governmental organisations (NGOs) and
community-based organisations (CBOs), operate and on which they
base their existence as a matter of right. Indeed, freedom of
expression has been highlighted as the cornerstone of democracy as
the latter essentially is based on free debate and open discussion.32
Democracy demands that every citizen is entitled to participate in
democratic processes to enable him or her intelligently to exercise the
right of making free choices and generally participate in the discussion
of public matters.33

Freedom of expression and association are rights recognised by the
international and regional human rights framework. The International
Covenant on Civil and Political Rights (ICCPR) reco%nlses the right of
everyone to hold opinions without interference.”” The right to
freedom of expression entails the rlght to seek, recelve and impart
information including ideas of all kinds in any form.35 The ICCPR also
recognises the right to freedom of peaceful assembly in article 21 and
freedom of association in article 22. These rights are also protected |n
the African Charter on Human and Peoples’ Rights (African Charter).3
Suffice to note that these rights are not absolute and can be limited
for purposes of security or public safety, public order, the protection
of public health or morals or the protection of the rights and
freedoms of others.3” However, the restrictions placed on these rights
must be prescrlbed by law and must be necessary and justifiable in a
democratic society.3®

The Ugandan Constitution is in line with the ICCPR and the African
Charter in as far it protects the above rights in article 29 and
prescribes allowable limitations on derogable rights. 3% Notwith-
standing these constitutional guarantees, civic space in Uganda is
circumscribed with CSOs encountering a myriad of obstacles in the
course of their operations. These obstacles cumulatively have shrunk
the space within which the CSOs operate. The obstacles, among
others, stem from legislation that both directly and indirectly govern
the activities of CSOs. The impediments in the law include hurdles in
the form of procedural setbacks that affect efforts by CSOs to foster

32 Manika Ghandhi v Union of India [1978] 2 SCR 621.
33 As above.

34 Art 19(1) ICCPR.

35 Art 19(2) ICCPR.

36 See arts 9 and 10 of the African Charter.

37  Art 22(2) African Charter.

38 Art 22 African Charter

39 Art 43(1) Constitution.
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democratic governance. The weight of overcoming these hurdles
primarily is felt by pro-democracy and anti-corruption CSOs, as well as
those working on crucial and sensitive issues such as oil and gas that
call for accountability from government.*® This kind of working
environment has orchestrated a difficult and suspicious relationship
between the organisations and the state.*' There is limited co-
operation between the government and organisations working in
areas that demand accountability from the state.*? Indeed, the
relationship of suspicion has seen CSOs accuse government of being
responsible for over 13 office break-ins that some NGOs, especially
around Kampala, have suffered in recent times.

4 Legal regime governing civil society organisations in
Uganda

Prior to the enactment of the 2016 NGO Act CSOs were governed by
the Non-Governmental Organisations Registration Act, an Act that
had been in force since 1989, undergoing major amendment in 2006.
The 1989 Act as it stood was specifically intended to provide for the
registration of NGOs. All NGOs were required to register with the
National Board of Non-Governmental Organisations (NGO Board)
prior to their operation. The rest of the Act was focused specifically on
the establishment of the Board and providing for its functioning. The
2006 amendments were intended to provide for closer monitoring of
NGOs by the state. To this end the composition of the NGO Board
was reviewed to include state security representatives from the
internal  security or anisations (ISOs) and external security
organisations (ESOs).*# The presence of these security officials on the
Board was perceived to subject CSOs to continuous and intrusive
monitoring by the state. This situation had the potential of coercing
self-censorship in calling for state accountability and of curtailing their
freedom of expression.*> The 2006 amendment also introduced
vague provisions that gave the NGO Board discretionary powers such
as the refusal to reglster an organisation if its constitution was in
contravention of the law.*® It has been argued, however, that the Act

40 Interview with Nicholas Opiyo, Executive Director, Chapter Four Uganda, held on
31 February 2017.

41 As above.

42 Interview with Patrick Tuwmine, Board member, Global Rights Alert, held on
30 January 2017.

43 On 15 May 2014, the offices of Hurinet were broken into; https://www.hurinet.
or.ug/wp-content/uploads/2015/press%20realeses.php (accessed 20 February
2017). On 22 May 2016, the Human Rights Awareness and Promotional Forum
(HRAPF) offices were broken into; http://hrapf.org/press-release-violent-break-in-
at-hrapf-offices/ (accessed 20 February 2017).

44 Secs 4(2)(e) & (d) NGO Registration Act Cap 113.

45 Human Rights Watch Uganda ‘Freedom of association at risk. The proposed NGO
Bill and current restrictions on NGOs in Uganda’ https://www.hrw.org/legacy/
backgrounder/africa/uganda/ (accessed 4 January 2017).
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also introduced some progressive provisions, which included
providing for gender representation on the Board and giving NGOs
automatic legal personality on registration.*’

The 2006 amendment and its attendant regulations posed serious
challenges to CSOs and were the subject of a court battle challenging
their constitutionality.48 However, the constitutional petition
challenging the expunged law and its regulations remained unheard
in the Constitutional Court and undecided since its filing in 2009.4 In
these circumstances a new law was proposed in 2015.°° Judgment
was delivered in April 2016, a month after the NGO Act 2016 had
been passed.>! By this time the case was moot.

The government, through the NGO Board, justified the Bill on the
ground that it was intended to effect the Non-Governmental
Organisation Policy of 2012, which was adopted after promulgation
of the 1989 Act and its 2006 amendments, which called for
harmonisation.>?2 However, CSOs were of the view that the Bill to
some extent was inconsistent with the spirit of the policy, which was
chiefly concerned with the promotion and acknowledgment of the
role of NGOs.>3 The Bill was perceived as being intended to stifle
rather than promote civil society work. For instance, it was felt that
the Bill had been designed to legislate the draconian provisions of
regulations promulgated after the 2006 amendment.

Resilient civil society efforts called for the revision of several
provisions in the proposed law. This included clause 33(1)(d) of the
Bill that provided for the revocation of a permit of any organisation if
in the opinion of the NGO Bureau it was in the public interest to do
50.>* Following stern lobbying efforts by CSOs, a number of
provisions were later removed from the proposed legislation when it

46  Sec 2(d) of the Non-Governmental Organisations Registration (Amendment) Act
2006.

47 M Nassali ‘'NGOs, politics and governance in Uganda: A dicey relationship’ (2013)
19 East African Journal of Peace and Human Rights 417.

48  HRAPF Position paper on the Non-Governmental Organisations Act 2016 (2016)
2, http://hrapf.org/research-papers/ (accessed 31 January 2017).

49 Human Rights Network & 7 Others v Attorney-General, Constitutional Petition 5 of
2009.

50 Asabove.

51 The case essentially challenged the expunged law in so far as it set burdensome
encumbrances on NGOs, such as compulsory registration; the requirement under
the regulations to present work plans; budgets to the NGO Board as part of the
registration process; and the unfettered power of the Board to annually renew
permits. The petitioners argued that these were unnecessary restrictions on the
freedom of association of CSOs. However, the Court ruled in favour of the
respondents and stated that all restrictions on freedom of association under the
expunged NGO law were necessary in a free and democratic society.

52 Chapter Four ‘Position paper and clause by clause analysis of the NGO Bill 2015/,
http://chapterfouruganda.com/sites/default/files/downloads/CSO-Position-Paper-
on-the-NGO-Bill-2015.pdf (accessed 27 March 2017).

53 Asabove.

54  HRAPF Commentary on the recently-passed NGO Bill 2015 and its implications on
organisations working on the rights of marginalised persons (2015) 7.
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was passed by Parliament. Nevertheless, the Act as passed still poses a
number of threats to the operations of CSOs, more especially to those
pro-democracy organisations that seek accountability from the
government and those working in sensitive areas such as the oil and
gas sector.

4.1 NGO Act 2016

Unlike the repealed legislation the 2016 Act has a wide array of
objectives, which include providing a conducive and enabling
environment for the NGO sector; strengthening and promoting the
capacity of NGOs and their mutual partnership with the government;
making provision for the corporate status of the National Bureau of
NGOs (Bureau); and providing for its capacity to register, regulate, co-
ordinate and monitor NGO activities.

Section 7 of the Act grants wide and discretionary powers to the
Bureau. These include the power to discipline an NGO by
‘blacklisting’ or ‘exposing an affected organisation to the public’ or
even the revocation of the permit of an organisation. The Act does
not define what is meant by ‘blacklisting” or how long blacklisting as a
proposed form of disciplinary action should last and its implications
for the organisation affected. Furthermore, the Act and its proposed
regulations do not specify at what stage each of the powers of the
Bureau specified under section 7(1)(b) of the Act can be invoked or
what should be adopted as a disciplinary form of action of last resort.
Rather, these powers are open to be exercised by the Bureau at its
discretion at any given time as a disciplinary measure and, based on
the Bureau'’s discretion, it can exercise any of its powers under section
7, including the revocation of an organisation’s permit at any time.
Equally, the power of the Bureau to expose an affected organisation
to the public has the overall potential effect of discrediting CSO efforts
in seeking accountability from the state or in advocating human
rights.

Unlike the expunged legislation where state security officials of ISOs
and ESOs were members of the NGO Board, the new Act has moved
these officials to the district and sub-county committees. Sections
20(2)(d) and 21(2)(d) of the Act respectively provide for the presence
of state security officials on district non-governmental organisations
monitoring committees (DNMCs) and sub-county non-governmental
organisations monitoring committees (SNMCs). The SNMCs have
power under section 20(3)(e) to report to DNMCs on matters of
organisations in the sub-county. The DNMCs, in turn, monitor and
provide information to the Bureau regarding the activities and
performance of organisations in the district under article 20(4)(f).
Suffice to note, most activities by NGOs working on oil and gas issues
take place at the community level in the districts and sub-counties in
the Albertine Graben. Therefore, the presence of state security officials
on DNMCs and SNMCs creates a platform for continuous security-
based monitoring of NGO activities by the state. This brings into issue
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its potential impact, considering the perception by the public of
security agencies. It creates the potential for the security apparatus to
be used to coerce CSOs and even force them into self-censorship in
the exercise of their freedom of peaceful assembly and expression due
to fears of reprisal.

In addition, the Act appears to create a long and tedious
registration process under part VIII. This requirement has the potential
of making registration of new NGOs unnecessarily difficult and could
stifle operations of NGOs and CBOs working in various parts of the
country. During the application and issuing of a permit for an NGO,
the Act requires an organisation to specify the areas under which it
will carry out its activities, as well as the geographical area of coverage
of the organisation. This implies that an organisation cannot operate
or carry out any of its activities outside the areas prescribed in its
permit. Moreover, the section ignores the nature of NGO work, of
which for the most part the activities and areas of operation are
flexible, affected by the project-based nature of funding. This section
has the potential to limit geographically NGO operations as well as to
curtail their constitutionally-established freedom to work in any part of
the country. The section also creates a protracted requirement that
every time an NGO commences a new project which requires the
organisation to expand its areas of operation, it should go through
the process of acquiring authorisation from the Bureau through the
DNMC of the specific area, as is seen in section 44(b).

The Act further reinforces the state’s grip on CSOs by providing for
inspections of NGO premises and their archives. The Act grants
powers to an inspector, after giving notice of at least three working
days to an organisation,”> to inspect the premises of the organisation
and to request ‘any information’ which appears necessary ‘for
purposes of giving effect to the Act’. The inspection powers under
section 41 of the Act are wide and discretionary and present the effect
of unwarranted searches of NGOs working on sensitive areas such as
oil and gas. These powers equally have the effect of establishing an
opening for unfounded disciplinary action against these organisations
and which is aimed merely at crippling their activities.

The Act in section 44 creates vague and open-ended ‘special
obligations’ on the part of NGOs that can be given any convenient
interpretation by the state. Some of these obligations include the
prohibition of organisations from engaging in any acts that would be
prejudicial to the security and laws of Uganda under section 44(d) of
the Act. The Act equally prohibits organisations from engaging in any
act which is prejudicial to the ‘interests of Uganda and the dignity of
the people of Uganda’ in section 44(f). The effect of this provision is
discussed in part 5 below.

55 The notice should specify the time and purpose of the inspection.
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The Act further obliges organisations to be non-partisan in section
44(qg). This obligation equally poses a threat to NGO activities and has
the potential to curtail meaningful collaboration between NGOs and
pertinent opposition stakeholders as these collaboration efforts will be
viewed as ‘political’ or ‘partisan’.

4.2 Public Order Management Act

In addition to the principal NGO legislation, recently retrogressive and
draconian Ieglslatlon at the very least in their implementation, have
been adopted.>® The legal regime has created an environment where
CSOs cannot objectively interrogate issues without fear of reprisal or
prosecution. Among these is the POMA, which in itself presents
impediments to the exercise of the right to freedom of peaceful
assembly. A number of activities by CSOs involve what would
constitute a public meeting under the POMA.

The POMA has generally been criticised for its failure to create a
presumption in favour of the exercise of the right to freedom of
peaceful assembly or the duty of the state to facilitate peaceful
assemblies. The Act does so by creating a de facto authorisation
procedure for peaceful assemblies, which is unnecessarily bureaucratlc
with a broad discretion for the state to refuse notification.>” The Act
further grants law enforcement authorities the mandate to use force
to disperse assemblies, without proper guidance for alternative
methods of managing public order disturbances. 38 It equally
criminalises the organisers of assemblies for the unlawful conduct of
third parties.>® The Act has the effect of shrmkmg civic space in
Uganda and stifling civil society efforts in the discussion of
governance, accountability, the rule of law and human rights.

4.3 Law and policy on petroleum

The National Oil and Gas Policy is commendable for recognising the
role that CSOs can play in advancing human rights in the oil and gas
sector. It recognises that CSOs can promote and protect human rights
in the sector through advocacy, mobilisation and dialogue with
communities and holding different players accountable with regard to
oil and gas issues. This role is in addition to amplfying the voices of

56 Keynote address on the Global Day of Citizen Action by the Centre for
Constitutional Governance (CCG) titled ‘The shrinking civic space in Uganda
undermines human rights and governance’ delivered by Joshua Joseph Niyo on
16 May 2015.

57 As above.

58 Article 19 ‘Legal analysis of Uganda’s Public Order Management Act’ http://
www.article19.orf/resources.php/resources.php/resource/37331/en/uganda:-pub
lic-order-management-act (accessed 30 January 2017).

59 Asabove.
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the poor in the design, monitoring and implementation of
programmes in the oil and gas sector.? The Policy provides:®'

Civil society organisations (CSOs) and cultural institutions can play a role in
advocating, mobilising and holding dialogue with communities;
contributing to holding the different players accountable with regard to oil
and gas issues; participating in getting the voices of the poor into
designing, monitoring and implementation of programmes in the oil and
gas sector. CSOs may also be contracted in the delivery of various services,
especially in the communities where oil and gas activities will be
undertaken.

Indeed, CSOs working in the oil and gas sector have undertaken
numerous activities in advocating human rights in the sector. For
example, Global Rights Alert has spearheaded the inclusion of women
and the youth in natural resource governance in the districts of Buliisa,
Hoima, Mubende and Tororo.®? The CSCO has participated in
legislative advocacy with reference to different pieces of legislation on
natural resource governance. They have, for example, appeared
before the Parliamentary Committee on Natural Resource Governance
to make submissions on the the National Environment Bill of 2017.63
Nonetheless, despite the foresight of the policy with regard to the
CSO role in the sector by the National Oil and Gas Policy, these
organisations have experienced many difficulties in carrying out their
activities.

Some NGOs in the past have reported experiencing incidents of
being summoned after holding meetings with communities, and on
some occasions their meetings have been stopped by resident district
commissioners (RDCs) even when they were sanctioned by the
police.®* This has occurred even in the case of meetings attended by
security officials, and unsubstantiated accusations of inciting people
have been made against CSOs. Other incidents included RDCs
stopping meetings and demanding clearance from the Permanent
Secretary Ministry of Energy even if there is no law requiring this.®®
Indeed, there are no criteria presented by the Ministry, and obtaining

60 Ministry of Energy and Mineral Development, sec 7(3) of the National Oil and Gas
Policy — Popular Version, April 2014, http://www.eisourcebook.org/cms/January
%202016/Uganda%20National%200il%20and%20Gas%20Policy%202014.pdf
(accessed 20 March 2017).

61  Ministry of Energy and Mineral Development (n 60 above) para 3.3.

62 Website of Global Rights Alert https://globalrightsalert.org/what-we-do/gender-
and-extractives (accessed 13 April 2018).

63  Website of the Civil Society Coalition on Oil and Gas sco.ug/data/mreports/77/
CSCO%20APPEARS%20BEFORE%20THE%20PARLIAMENTARY%20COMMITTEE%
200N%20NATURAL%20RESOURCES%20TO%20MAKE%20SUBMISSION%200N
%20THE%20NATIONAL%20ENVIRONMENT%20BILL,%202017%20.html
(accessed 13 April 2018).

64 Interview with Winfred Ngabiirwe, Executive Director, Global Rights Alert,
5 March 2016 at GRA Office, Kampala, Uganda.

65 As above.
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authorisation is difficult.%¢ Although the situation appears to have
improved, the 2016 Act appears to review the obstructive course.

4.4 Access to Information Act 2005

The main objective of this Act is to provide for the modalities for
access to information pursuant to article 41 of the Constitution.
According to the Constitution, every citizen has the right of access to
information in the possession of the state or any public body. The
exception is with respect to information that has the potential to
prejudice the security or sovereignty of the state or to interfere with
the right to privacy of another person if released.®’ The National Oil
and Gas Policy highlights the need to promote high standards of
transparency and accountability in licensing, procurement,
exploration, development and production ogerations as well as the
management of revenues from oil and gas.6 However, the sector is
tainted with so much secrecy and bureaucratic obstacles that make it
difficult for CSOs to access information on oil and gas. The challenges
in accessing information are associated with the fact that at
government level issues related to oil and gas are highly centralised
and bureaucratic, thus making it difficult for most people to gain
access.®” The sector has been described as ‘opaque’ as far as
information is concerned.”® The secrecy surrounding the sector also
prompted a group of CSOs working on oil governance to petition the
Parliamentary Committee on Commission Statutory Authorities and
State Enterprises (COSASE). COSASE is the Parliamentary Standing
Committee that investigated the controversial oil cash pay-outs to 42
state officials after the government had won a legal tax dispute
against the Tullow oil company. The CSOs have argued that increased
secrecy in the ail sector is likely to trigger the situation of an ‘oil curse’
in the country.”"

Although it has been reported that the situation of CSOs working in
the oil sector has gradually been improving, oil-related issues remain
sensitive, with CSOs experiencing problems accessing information on
these issues in the Albertine region.”

66 As above.

67  Sec 5(1) Access to Information Act 2005.

68  Guiding Principle 5.1.3 of the National Oil and Gas Policy of Uganda.

69 Interview with Francis Mugerwa, journalist reporting on oil and gas issues for the
Daily Monitor, conducted in Hoima on 17 February 2017.

70 Interview with Onesmus Mugyenyi, Deputy Executive Director, Advocates
Coalition for Development and Environment, conducted on 16 March 2017.

71 Oil in Uganda ‘CSOs call for end of secrecy in oil deals in a petition to parliament’
http://www.oilinuganda.org/features/civil-society/csos-call-for-end-of-secrecy-in-
oil-deals-in-a-petition-to-parliament.html (accessed 13 April 2018).

72 Focus Group discussions in Hoima on 17 February 2017.
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5 2016 NGO Act and potential impact on civil society
organisations working in oil and gas

As illustrated, fears that the NGO Act would negatively impact on
CSOs in Uganda were raised from the time the Bill that birthed the
Act was published on 10 April 2015. It has been reported that
concerted advocacy resulted in a, review of the Bill to remove some
provisions considered repressive.”3 CSO lobbying saw the removal of
clauses that would have required all NGOs to re-register when the Act
came into force. The initial Bill had also given the NGO Bureau
substantial power, and in some clauses these were judicial powers.”#
Nonetheless, the Bill was passed with some contentious clauses which
have now become law. It has been argued that the major thrust of the
Act is to establish a dense regulatory framework. Under this broad
discretion and subjective rules, even the most compliant organisation
could be warned, sanctioned or ultimately deregistered.”> This aim
has partly been achieved through what has been described as a ‘thick
bureaucracy’.”® The bureaucracy has various regulatory structures,
from the national level in the form of the National Bureau for Non-
Governmental Organisations through to structures at district and sub-
county levels.

The government has argued that the Act was created to help
improve and harmonise the operations of NGOs and is not intended
to target any NGOs as government acknowledges and appreciates the
good work NGOs are doing.”” Unfortunately, this is not how CSOs
interpret the Act. It has been argued that the Act was not drawn up in
good faith and with good intentions; rather that the law was
promulgated to increase the avenues and processes that could be
used to ‘deal’ with CSOs. This is why the Act creates many
opportunities for the state to attack CSOs at various levels, from
national and through to local bureaucracies.”® Although it has been
acknowledged that there was misconduct, among others, the
presence of briefcase CSOs that were exploiting people, the Act went
far be)éond dealing with this problem and instead punishes legitimate
CSOs.”” As a matter of fact the CSOs view the Act as imposing a

73 AJjuuko ‘Speaking out against the Non-Governmental Organisations Act, 2016 so
that we may keep our voice’ in Human Rights Awareness and Promotion Forum
The potential impact of the Non-Governmental Organisations Act 2016 on
marginalised groups December 2016, 8.

74  As above.

75 K Busingye ‘Forest from trees: Placing the Non-Governmental Organisations Act
2016 in context’ in HRAPF (n 48 above) 18.

76  As above.

77 Interview with Okello Stephen, Acting Executive Director, NGO Bureau,
8 February 2017.

78 Interview with Bashir Twesigye, Executive Director, Civil Response on Environment
and Development (CRED), conducted on 15 March 2017.

79 Interview with Peter Magela Peter Gwayaka, Programme Office, Chapter Four, on
20 March 2017.
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tedious registration process and creating a thick layer of bureaucracy
that could negatively impacts on their operations.

5.1 Tedious registration processes

The thick bureaucracy is characterised by tedious procedures and
requirements for registration and obtaining a permit to operate. In the
first place an organisation has to be incorporated under a legal regime
that provides for incorporation, which could be for companies,
trustees or other form of incorporation. Only after this 8rocedure may
the organisation apply to be registered by the Bureau.8® Indeed, to be
registered the Act requires the organisation to make an application
accompained by a certificate of incorporation, a copy of the
organisation’s constitution and ‘evidence of statements made in the
application as the Minister may prescribe’.8

The above restrictions have been bolstered by the recently-
promulgated Non-Governmental Organisations Regulations.8? For
instance, the Regulations require an application for registration, in
addition to the above documents stipulated in the Act, to be
accompained by a chart showing the governance structure of the
organisation; a copy of valid identification documents of at least two
founder members; a workplan and budget; minutes and resolutions of
the founders of the organisation; a statement complying with section
45 of the Act;®3 and recommendations by the district NGO
monitoring committee of the district where the organisation is
headquartered, or a responsible ministry or ministries.

5.2 Permission to operate and reporting obligations

Even after fulfiling the above registration requirements an
organisation has to apply for a permit from the Bureau, a process
which involves paper work and comes with a number of obligations.®>
An applicant for a permit has to supply information in a number of
areas, including the operations of the organisation; its areas of
operation; the areas in which the organisation may carry out activities;
the staffing of the organization; the geographical area of coverage;
and the location of the organisation, in addition to paying the
prescribed fees.8® It has been argued that it is not proper that an
entity which has been incorporated, which in itself amounts to

80 Sec 29.

81 Sec 29(2)(a).

82 Non-Governmental Organisations Act, Statutory Instrument 22 of 2017.

83  Sec 45 has various requirements pertaining to the staffing of an organisation.
84  See Regulation 4.

85 Sec31.

86 As above.
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authorisation to operate countrywide, is required to obtain a permit
and obtain approval from other local government structures.8”

The bureaucratic maze continues. As illustrated above, an
organisation wishing to carry out activities in any part of the country
has to get approval from the District NGO Monitoring Committee
from each district where it wishes to operate, as well as to enter into a
memorandum of understanding with the district.8¢ CSOs working on
oil and gas issues in the Albertine region have argued that this
requirement escalates the challenges they already face as it may be
manipulated by some districts to make operations difficult for CSOs.
Indeed, a close scrutiny of the process shows that the permit obtained
from the Bureau is useless since it can be defeated by a dlstrlct
refusing to enter into a memorandum of understanding with a CSO.2

To illustrate the potential effect of the section 44(a) bureaucracy,
Busingye argues as follows:*°

For instance, to take but one example, in terms of section 44 of the Act no
organisation may carry out activities in any part of the country unless it has
received the approval of the District NGO Monitoring Committee and
Local Government of that area and has signed a memorandum of
understanding with the Local Government to that effect. The essence of
this provision is that, in addition to the requirement to register with the
NGO Bureau, an NGO wishing to operate throughout Uganda would be
required to seek and obtain the permission of 112 District NGO Monitoring
Committees and as many Local Governments. The difficulty of such an
undertaking, even for the better-resourced NGOs, cannot be over-
exaggerated.

It has been argued that the requirement for memoranda can be
abused by local leaders who may want to avoid public scrutiny and
accountability by locking out CSOs they consider aggressive and
those working against their interests. For instance, a leader who gets a
negative review from a CSOs may work to ensure that the
memorandum of understanding is not renewed.”! Indeed, some
CSOs working on oil and gas also work on other accountability and
governance issues. The example here includes those CSOs which, for
instance, have a local government performance scorecard programme
under which the performance of district councils and local leaders are
assessed. It is feared that local leaders who are not satisfied with the
scorecard project may decide not to sign a memorandum of
understanding.

87 Interview with Gad Benda, Chairperson, PWYP-Uganda and Executive Director,
World Voices, on 15 March 2017.

88  Sec 44(a).

89 Interview with Peter Magela Peter Gwayaka (n 79 above).

90 As above.

91 As above.

92 Interview with Onesmus Mugenyi (n 70 above).
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Furthermore, it is not clear what mlsconduct the requirement to
sign memoranda was designed to deal with.3 In addition, it has been
reported that some district officials are abusing the law by reminding
CSOs that their memoranda with the districts are about to expire and
have demanded bribes to facilitate renewal.”* This activity is
suspected to arise from the fact that the requirement for memoranda
is now legislated. Previously some CSOs had entered into memoranda
with some districts on a purely voluntary basis as a way of promoting
collaboration. With the new law in place, the districts have been given
power over CSOs, which explains why some officials are now
demanding bribes.”5 It is feared that the Act and the influence of
security personnel and members of the DNMCs and SNMCs may
result in previously co- ogeratlve districts shunning the work of CSOs
working on oil and gas.

A further level of bureaucratic control lies with section 39 reporting
requirements. The provision requires organisations to declare and
submit to the district technical planning committees, the DNMCs and
the SNMCs details about the areas in which they operate, estimates
and sources of their funds.”’ In addition, the provision in an open-
ended manner requires the organisation ‘to submit to the Bureau,
DNMC and SNMC in the area of operation, any other information that
may be required.’”® This demand adds to the layers of bureaucracy and
administrative requirements that are likely negatively to impact on
CSOs, and a failure to comply may be used to deny an organisation a
permit or to revoke the same.?® To understand the magnitude of this
burden, the Albertine region, for instance, has up to 22 districts,
meaning that an organisation working in this area would have to
prepare 42 returns. This duty is not only tedious but resource-
consuming, and eats into the administrative time a CSO allocates for
its activities. 90

It should be noted that some organisations working on oil and gas,
in addition to grassroots work, also operate at the national level. The
levels of administrative bureaucracy that runs through the local
government structures creates the potential of stifling the work of
organisations that are more difficult to stifle at the national level. The
bureaucracy could be used to make it impossible for them to operate
at local level, which would deny them access to communities.'®

93 Interview with Gad Benda (n 87 above).

94 Interview with Bashir Twesigye (n 78 above).

95  As above.

96 Interview with Richard Orebi, Hoima Field Officer for Global Rights Alert, on
16 March 2017.

97  Sec 39(2)(b).

98  Sec 39(2)(c) (our emphasis).

99 Interview with Onesmus Mugyenyi (n 70 above).

100 Interview with Peter Magela Peter Gwayaka (n 79 above).

101 As above.
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5.3 Public interest and security

Among the provisions described as disquieting are sections 44(d) and
(f). These provisions are set out verbatim:

44  Special obligations
An organisation shall —

(d) not engage in any act which is prejudicial to the security and
laws of Uganda;

(f) not engage in any act which is prejudicial to the interests of
Uganda and the dignity of the people of Uganda ...

CSOs have faulted the above provisions on the ground that they are
vague and could be abused in ways which negatively impact on CSO
work. It has been argued that the provisions use words that are broad
and undefined and could be used to limit the enjoyment of the right
to freedom of association.'%? Indeed, the use of such vague provisions
is not uncommon. The phrase ‘prejudicial to security’, for instance,
could be used to clamp down on freedom of expression. It is also
demonstrated that the phrase ‘laws of Uganda’ could be abused.

Jjuuko has argued that the terms ‘prejudicial’ and ‘interests of
Ugandans’ can be interpreted very broadly and are_ malleable
according to the purpose and motive of the interpreter.'%3 To quote
Kabumba, ‘[t]hese apparently benign words in essence incorporate
into the NGO regulatory regime the whole gamut of laws increasingly
used to restrict not only civic space but human rights generally in
Uganda’.'® It has been argued that there is a risk that security
personnel could abuse this provision for their selfish benefit since
some of them are involved in aggressions such as land-grabbing in
the oil-rich region.'® It has been argued further that the section was
deliberately crafted in a vague manner so that it at any time can be
‘bent” and used against CSOs if deemed necessary by the state. 106
Although there is no evidence of the Act being used for these
purposes, it has been argued that this is because at the moment there
is no serious activity stirring controversy. It is feared that when serious
activities such as the pipeline and refinery works start, the Act will be
dusted off and used against CSOs setting out to scrutinise the impact
of these activities.'%” "As has been the case, this action is likely to
target those organisations seeking to interface with communities at
the grassroots level. It is reported that some organisations fearing the

102 Human Rights Awareness and Promotion Forum The NGO Bill 2015 and its
practical and human rights implications on organisations working on the rights of
marginalised persons (May 2015).

103 Jjuuko (n 73 above) 8.

104 Busingye (n 75 above) 19.

105 Interview with Gad Benda (n 89 above).

106 Interview with Bashir Twesigye (n 80 above).

107 Interview with Dickens Kamugisha, CEO, African Institute for Energy Governance
(AFIEGO), on 20 March 2017.
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effects of the law have decided to stop activities in the sector of oil
and gas.'08

Organisations working on oil and gas issues in the Albertine area
have testified that for a long time working on oil and related issues
has been considered sensitive and taboo. This was the case even with
organisations engaged in activities such as emgowering people to
demand adequate and prompt compensation.'~” At a certain point,
government threatened to revoke the permits of some
organisations.''0 Indeed, the perception of many government
agencies, including security personnel, is that CSO work is intended to
oppose government and interferes W|th government programmes, in
addition to promoting donor interests.

What makes the oil sector unique arises from the fact that this
industry is globally characterised by serious rights violations, including
land grabbing and environmental degradation. In addition, the sector
is controlled by giant actors such as multi-national corporations and
powerful state agencies. Also involved are individuals who appear to
have a vested interest in the sector, which the state has positioned as
the country’s ‘saviour’.’2 An example is the recent fracas dubbed the
‘golden handshake’, where government officials shared millions in oil
money for ‘winning’ an oil tax dispute. Evidence emerging shows that
laws on rewarding civil servants were not followed. Another good
illustration of this is the outburst by the President of Uganda, Yoweri
Kaguta Museveni, in 2012, when he accused some organisations
working on oil and gas as being purveyors of foreign interests. This
followed advocacy work by these organisations around draft laws in
this sector that were intended to ensure that the laws promote
transparency. Indeed, following some engagements with members of
parliament, the legislature appeared to see the need for this
transparency. This development angered the President, who indicated
that he had written to the Inspector-General of Government to
investigate some CSOs that had led the advocacy. 113 This attitude
flies in the face of the National Oil and Gas Policy for Uganda which
recognises the role of civil society in the oil and gas sector, as
discussed earlier.

It has been established that with or without the 2016 Act, CSOs
working in the Albertine region have been facing challenges accessing

108 As above.

109 Focus Group discussions in Hoima on 17 February 2017.

110 Interview with Benon Tusingwire, Executive Director, Navigators of Development
Association (NAVODA), on 15 March 2017.

111 Confirmed eg in an interview with retired Assistant Superintendent of Police,
Stephen Kamanyiro, until December 2016 Community Liaison Officer, Oil and Gas
police, conducted in Hoima on 17 February 2017.

112 Interview with Winfred Ngabiirwe (n 64 above).

113 See National Association for Professional Environmentalists (NAPE) ‘MPs were
bribed to fail Oil Bill says President Museveni’.

114 See sec 4.3 of this article.
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communities mainly as a result of the application of the POMA. As
illustrated above, although the POMA does not give the police powers
to authorise public meetings and only requires notice, these provisions
have been misinterpreted by the police to mean that every person
organising a public meeting must seek the permission of the police to
do so.

Based on experience with the POMA, there is a real threat that the
NGO Act could also be misinterpreted by authorities in the chain of
bureaucracy which may result in abuse. CSOs in the Albertine region
are concerned that if they engage in activities the authorities do not
approve of, it may compromlse their chances of having their
operational permits renewed.'’ For instance, it is feared that
although the Act does not appear to give RDCs a role in the
bureaucracy for the supervision of CSOs, there is the fear that RDCs
my still interfere in the operations of legitimate structures. This is
based on, the previous conduct of some RDCs and their ‘bullish” style
of work.]

Some government officials have acknowledged that weaknesses at
the local level may result in some officials abusing their positions to
intimidate CSOs. According to this line of argument, this is a matter
requiring capacity building in the local structures which should be
contlnouous and open to all stakeholders to enable every person to
understand.'!” Indeed, there is a fear that even when the Act is
properly interpreted and applied, the POMA still can be misapplied, in
addition to the possibility of other laws being promulgated and
existing laws in areas such as terrorlsm and money laundering being
used to clamp down on CSO work.’

5.4 Other issues of concern

Part IX of the Act, which deals with ‘self-regulation’, can also cause
problems for CSOs working on oil and gas. Section 38 provides that a
self-regulatory body shall inform the Bureau of its existence and mode
of operations. Section 36(a) defines a ’‘self-regulatory body’ as
referring to a body set up by registered organisations that have come
together and agreed that the body exercises some degree of
regulatory authority over them upon consenting, or resolving that
they would abide by a set code of conduct, rules and procedures. It is
not very clear what the purpose of this provision is and the
misdemeanour with which it deals. What is the purpose of registering
the body? The danger with this provision is that it could be used to
stifle the coalitions and networks which organlsatlons working on oil
and gas have formed, such as CSCO and PWYP.'"? The effect of this is

115 Focus Group discussions in Hoima on 17 February 2017.
116 Interview with Winfred Ngabiirwe (n 64 above).

117 Interview with Stephen Okello, 8 February 2017.

118 Interview with Winfred Ngabiirwe (n 64 above).

119 Interview with Peter Magela Peter Gwayaka (n 79 above).
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that it may discourage organisations from forming coalitions and
networks.

Section 45(c) deals with the issue of employment of non-citizens,
who are not to be employed before proceeding to Uganda for the
purpose of employment by an organisation that has submitted to the
diplomatic mission of Uganda in their country certain credentials,
including academic papers and recommendations as well a certificate
of good conduct. This provision in the first place is discriminatory in
that it imposes such conditions only on non-citizens seeking to work
with CSOs. Second, the provision could be used to keep certain non-
citizens from working with organisations in Uganda. This is likely to
affect CSOs working on oil and gas to the extent that, being a new
sector, CSOs in Uganda are yet adequatelgl to build their expertise and
now and again rely on foreign experts.'?% Third, the provision could
be used to stifle the activities of an organisation by refusing entry to
foreign experts.'?!

6 Conclusion

The relationship between the government of Uzganda and CSOs,
mainly NGOs, has been described as ‘dicey’.'?Z This is because,
although government appears to appreciate the role of NGOs in the
socio-economic development of the country, it has taken steps to
closely monitor NGOs, to some extent in ways that interfere with the
work of the organisations. Among others, control has been exerted
using laws that govern the registration of NGOs, in addition to laws
on public order management and security. It is in light of this issue
that CSOs in the country received the 2016 NGO Act, a law which
was promulgated amidst controversy. The Act imposes tedious
processes of registration, defined by a number of pre-requisite
documents. Yet, the registration is dual in nature, characterised by
incorporation and subsequent registration with the NGO Bureau. The
Act creates a thick layer of bureaucracy, which includes obtaining
operational permits and entering into memoranda of understanding
with districts.

It is feared that among those affected most by the 2016 Act are
CSOs working on oil and gas issues. This fear is because of the
sensitivity of this sector, which previously has seen government closely
monitoring their activities and imposing stringent requirements in
accessing the community, especially in the Albertine region. It is on
this basis that the CSOs in the sector have expressed their fears with
regard to the likely impact of the Act, which they suspect could be
used to clamp down on their activities and interfere with their work.

120 As above.
121 As above.
122 Nassali (n 47 above).
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This fear is the result of the possibility of misusing bureaucratic
procedures to obtain a permit and permission to work in districts. The
provisions prohibiting activities that are prejudicial to security and
peace can be used with the same effect.
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1 Introduction

Unlike countries such as South Africa, Ghana, Kenya and Uganda, the
co-existence of customary law and state law in Nigeria is not
constitutionally deflned Customary law is neither directly subjected
to the Bill of Rights,? nor are its laws of succession, marriage and
divorce statutorily regulated.> The only provisions that resemble
statutory regulation are court laws, which provide that a custom shall
not be ‘enforced as law if it is contrary to public policy, or is not in
accordance with natural justice, equity and good conscience’.*
Notably, customary law is non-uniform and largely unwritten, while
state law essentially is transplanted English laws and domestic laws
that imitate them. This socio-legal situation has two practical effects
on judicial attitude to the customary law of matrimonial property.

First, the application of customary law in the courts is broadly
determined by choice of law rules.® Thus, where a man dies intestate,
his personal customary law regulates the distribution of his estate
unless he was married under the Marriage Act or his property was not
subject to customary law.® Second, judges have no firm constitutional
basis upon which to adjudicate matrimonial property disputes. For
example, a divorcing wife has no legal platform to claim matrimonial
property under customary law.” Similarly, she is not empowered to
claim malntenance rights as these are regarded as unknown to
customary law.8 Her lack of entitlement to maintenance is traceable to
ancient agrarian settings in which she usually returned to her family

1 ‘Customary law’ is used here to denote, in a broad sense, the various forms of
norms which a given population uses to conduct its affairs. It is also referred to as
‘people’s law, folk law, traditional law’ and ‘indigenous law’. See BW Morse &
GR Woodman (eds) Indigenous law and the state (1988); A Allot & GR Woodman
People’s law and state law: The Bellagio Papers (1985); T Elias The nature of African
customary law (1955) 55. Note that, generally, Islamic law is not regarded as
customary law in Nigeria. See Alkamawa v Bello (1998) 6 SCN] 127 129; A Oba
‘Islamic law as customary law: The changing perspective in Nigeria’ (2002) 51
International and Comparative Law Quarterly 817 849.

2 Secs 33-44 of the Constitution of the Federal Republic of Nigeria 1999, as
amended.

3 A possible exception to statutory regulation is the Limitation of Dowry Law,
Eastern Region Law 23 of 1956, which limits the amount of bride wealth.

4 See, eg, sec 16 of the Customary Court Edict of Imo State. See, generally, A Kolajo
Customary law in Nigeria through the cases (2000) 13-14.

5 ES Nwauche ‘The constitutional challenge of the integration and interaction of
customary and the received English common law in Nigeria and Ghana’ (2010)
25 Tulane European and Civil Law Forum 37.

6 In Obusez v Obusez (2001) FWLR (Pt 73) 40, Aderemi JCA stated: ‘Where however,
a person subject to customary law went on to transact a marriage under the Act,
this raises a presumption that the distribution of his estate shall be regulated by
the Marriage Act. This presumption can be rebutted if the manner of life of the
deceased is suggestive that the deceased wanted customary law to apply.’

7 A Osondu Modern Nigerian family law and practice (2012) 100. Judges interviewed
affirmed that women may only claim property purchased with their own funds
using receipts, or marriage gifts given in their (maiden) names.

8  Asabove.
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for sustenance.® To compound her weak legal position, judges tend to
apply the customary law captured in precedents with little regard to
evolutions in the social settings of the precedents.’

Despite the constitutional right to equality, therefore, women were
not entitled to inherit property because of a porous legal framework
and the custom of male primogeniture — that is inheritance through
the eldest male child or relative of a deceased person. This was until
the Supreme Court mvahdated the male primogeniture custom in
April 2014 (April judgments).'”

The April Judgments have been hailed as a development of
customary law.'? However, this article argues that they merely mask
the indifferent attitude of apex courts towards women’s matrimonial
property rights. This indifference is evident from the Supreme Court’s
failure to address the social context of property rights under
customary law. The agrarian societies in which these rights emerged
were founded on families living in close-knit units.!3 This arrangement
was mainly for agricultural and defence purposes, given that family
wealth was jointly generated In this setting, the best interests of the
family were paramount.’® To perpetuate clan lineage and keep wealth
within the family, therefore, heirs inherited not only the property of
deceased persons, but also the responsibility to maintain their
dependants. Accordingly, the male primogeniture custom was aimed
at carlng for the family.'® However, today it negatively affects
women’s matrimonial property rights due to its preservatlve
philosophy, the patrilocal nature of customary marriage,'” and the
influence of socio-economic changes such as urbanisation,

9  While she could return to her father’s house in the pre-colonial era, the
diminishing concept of extended families today makes this return difficult. See
C Ajaero & P Onokala ‘The effects of rural-urban migration on rural communities
of South-Eastern Nigeria’ (2013) International Journal of Population Research 1.

10 Eg, in April 2013 the Court of Appeal affirmed that under Abagana customary law,
women have no right of inheritance in their late father’s estate. See Eucharia
Nwinyi v Anthony Ikechukwu Okonkwo (2013) LPELR-21216 (CA).

11 Ukeje v Ukeje (2014) 11 NWLR (Pt 1418) 384-414; Onyibor Anekwe v Maria Nweke
(2014) All FWLR (Pt 739) 1154.

12 Eg, see N Chinwuba ‘Ending inequality in Nigeria: A refreshing approach from the
nation’s judiciary’ (2015) 29 International Journal of Law, Policy and the Family 341;
O Edu ‘A critical analysis of the laws of inheritance in the southern states of
Nigeria’ (2015) 60 Journal of African Law 149.

13V Uchendu The Igbo of Southeast Nigeria (1965) 22-25; | Barton et al Law in
radically different cultures (1983) 41-42.

14 Uchendu (n 13 above) 22.

15 T Nhlapo ‘The African family and women’s rights: Friends or foes’ (1991) Acta
Juridica 138 141 145-146 (explaining implications of ‘the values underlying the
African family’).

16 N Okoro The customary laws of succession in Eastern Nigeria and the statutory and
judicial rules governing their application (1966) 4.

17  This is evident from women joining their husbands’ families after their bride
wealth has been paid. See JU Ogbu ‘African bride wealth and women'’s status’
(1978) 5 American Ethnologist 241.
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acculturation and independent income.'® This patriarchy-patrilocal
philosophy of matrimonial property rights, evident from the fact that
customary marriage transports and subsumes a women'’s legal identity
into that of her husband, has not been analysed by Nigeria’s apex
courts.

To bring the attitude of these courts into critical focus, the article
analysed 30 notable divorce and succession judgments delivered by
the Supreme Court and Court of Appeal since self-governance. It
supports this analysis with insight gained from discussions with
widows, divorcees, judges, traditional leaders, the staff of non-profit
organisations, and social welfare officials in South-East Nigeria.'
These discussions, which were accompanied by archival searches,
were held between June 2014 and January 2015. The article’s focus
on apex courts is due to the doctrine of judicial precedent. Given that
their decisions bind all other courts, the Supreme Court and Court of
Appeal, in a sense, are judicial policy makers.

Following this introduction, the second section of the article
describes its analytical framework. It first explains the philosophy of
women’s matrimonial property rights under customary law. Next it
discusses the problematic interaction of normative orders in Nigeria’s
legal framework, highlighting how this interaction fails to deal with
women’s inability to legally assert matrimonial property rights. Finally,
it explains the flexible nature of customary law and the need for
judges to avoid a rule-based approach to customary law adjudication.
Using case analysis, the third section critiques the Supreme Court and
Court of Appeal’s attitude to matrimonial property rights, highlighting
their preference of the repugnancy test over the Bill of Rights. The
fourth section concludes the article and makes remedial
recommendations.

2 Contextual framework

As a patrilocal society,?® customary law in Southern Nigeria limits
women’s matrimonial property rights far more than in other regions.
Several informants interviewed for this study explained the philosophy
of matrimonial property rights under customary law with the
following story:

In the dec?/s when trees were the playgrounds of squirrels, a chief lay dying.
He called a meeting of his clan elders and gave them instructions for the
disposition of his vast estate. Among other things, he decreed that his only

18 See, generally, P Iroegbu Marrying wealth, marrying poverty: Gender and bride
wealth power in an African society: The Igbo of Nigeria (2007).

19 The research area has a population of about 20 million and a generally
homogenous demography. It was chosen as customary law in this region highly
restricts women'’s property rights, unlike in Northern and Western Nigeria.

20 M Green Igbo village affairs: Chiefly with reference to the village of Umueke Agbaja
(1947) 155 165.
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son should choose just one portion out of his numerous lands and
livestock, while his head slave should inherit the rest. Wondering why he
made such a strange will, the shocked villagers concluded that he hated his
son.

Later, the chief died. On the chosen day for sharing his estate, a large
crowd gathered. The son, looking depressed, declined to choose anything
until the slave had chosen all he wanted. The slave took everything except
the ancestral home, which he wisely left for the son. The villagers Eraised
the slave and pitied the son. As they were about to disperse, the son
3uickly walked up to the slave, threw his arms around his waist and
eclared, ‘Since you are part of my father’s properties, | choose you!”

This story sheds light on the philosophy of women’s matrimonial
property rights under customary law. Here, the son represents men'’s
matrimonial property rights, while the slave represents married
women’s property rights. In other words, women’s matrimonial
property rights are subsumed in their husbands’ rights. As outlined in
the introduction, in the agrarian past family income was produced
jointly, thus giving women neither the need nor the opportunity for
independent property acquisition. After observing this social setting,
colonial courts concluded that women’s matrimonial property rights
were subsumed in their husbands’ rights, thereby producing the
official customary law that women may exit marriage only with their
clothes and cooking utensils.?! Today, not only has independent
income largely replaced group production of family wealth, the
nature of matrimonial property has changed from functional to
include sophisticated gadgets. Unfortunately, judges have not
addressed these changes, thereby causing hardship to women in cases
of divorce and inheritance.?? While in the past agrarian values and the
natural pace of socio-economic changes arguably ameliorated the
harsh aspects of patriarchy, Nigeria’s colonial experience overturned
customary law’s agrarian settan% and introduced new values that
eroded communitarian interests.

Regrettably, the post-colonial legal framework fails to recognise
that the customary law of matrimonial property is unsuited to
contemporary conditions.?* As illustrated by paragraph 3 below,
women who contributed to their husbands’ economic advancement
are left with no financial protection after divorce. For example where
a woman contributed to the improvement of a building in a rural
area, she may not recover her contributions.?®> Indeed, the Supreme
Court has affirmed that improvements to such property do not divest

21 Duruaku v Duruaku & Another (unreported) Suit CC/EZ/IK/2D/2004 Judgment of
26 March 2009 2, citing SNC Obi et al The customary law manual (1977).

22 AC Diala ‘Judicial recognition of living customary law in the context of
matrimonial property rights in South-East Nigeria’ unpublished PhD thesis,
University of Cape Town, 2016 115.

23 See, eg, Agwu v Nezianya (1949) 12 West African Court of Appeal Report 450
(ruling that family property is disposable).

24 U Ewelukwa ‘Post-colonialism, gender, customary injustice: Widows in African
societies’ (2002) 24 Human Rights Quarterly 427-428 446.
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it of its original character of family ownership.2% Th|s situation is
aggravated by the patriarchal attitude of many judges.?” What then is
the legal framework in which judges adjudicate matrimonial property
disputes?

2.1 A problematic legal framework

As stated in the introduction, the interaction of state law and
customary law is problematic.?8 The non-subjection of customary law
to the Bill of Rights, and the non-statutory regulation of marriage and
succession under customary law inhibit judges from invoking the Bill
of Rights.?? Given the supremacy of the Constitution, this, arguably,
would not have been the case had the Constitution mandated judges
to apply and develop customary law.3°

Other than the Constitution, statutory laws studiously avoid
customary law. For example, section 69 of the Matrimonial Causes Act
(MCA), the only law providing for financial relief during divorce
excludes marriages ‘entered into according to ... customary law’. 31
This exclusion of customary law marriages from statutory protection
ignores the fact that it is the most common form of marriage in
Nigeria.32 In any case, laws relating to matrimonial property offer
scant protection to women. On the one hand, these laws lack
provisions for community of property,®3 unlike the case in England.
On the other hand, they have not been reformed to address the
doctrine of marital unity, which subsumes a woman’s legal identity
into that of her husband.>*

Furthermore, there is undue deference to customary law in
legislation relating to property. For example, most succession Iaws
incorporate the provisions of section 3(1) of the Wills Law of 1958.3
This clause excludes statutory law from regulating the distribution or
inheritance of land subject to customary law. It thereby restricts
testators’ rights to dispose of property in rural areas. This undue

25 A Atsenuwa ‘Custom and customary law: Nigerian courts and promises for
women’s rights’ in A Obilade (ed) Contemporary issues in the administration of
justice: Essays in honour of Justice Atinuke Ige (2001) 344.

26  Rabiu v Absi (1996) 7 NWLR (Pt 462) 505 SC (69-70).

27 In fact, the old judicial opinion was that women were inheritable chattel. See
Amusa v Olawumi (2002) 12 NWLR (Pt 780) 30; Akinnubi v Akinnubi (1997) 2
NWLR (Pt 486) 144; Folami v Cole (1990) 2 NWLR (Pt 133) 445; Aileru v Anibi
(1952) 20 NLR 45.

28 Nwauche (n 5 above).

29  Judges confirmed this difficulty during the author’s fieldwork.

30 Secs 1(1) & (3) Constitution.

31 The Matrimonial Causes Act, Cap 220, Laws of the Federation of Nigeria 1990;
M7, LFN 2004. See Enweozor v Enweozor (2012) LPELR-8544 (CA).

32 10 Agbede ‘Recognition of double marriage in Nigerian law’ (1968) 17
International and Comparative Law Quarterly 735.

33 A marriage in community of property is one of equal division of property.

34 See, eg, L Holcombe Wives and property: Reform of the Married Women’s Property
Law in nineteenth-century England (1983).

35 Cap 133, Laws of Western Nigeria 1958.
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deference to customary law is probably due to verbatim reproductions
of En6gI|sh law, which sought to avoid open conflict with customary
law.3¢ In sum, Nigeria’s” legal framework fails to deal with the
hardships caused by the application of customary law in modern
societies. Faced with this situation, judges apply customary law with
their understanding of law and its role in society. However, this
understanding tends to be positivist which, as argued below, is
unsuited to the nature of customary law.

2.2 Nature of customary law

The judicial process often involves questions about the nature and
sources of the norms that people contest as law. The approach that
judges adopt to answer these questions largely depends on their legal
background.?” In Nigeria, as in many Anglophone post-colonial
states, the training of judges is skewed in favour of a positivist English
legal tradition, to the detriment of customary law.3® It is necessary to
briefly explore legal positivism to understand its impact on customary
law adjudication.

Up to the mid-twentieth century, the idea that law is the command
of a sovereign, which is backed by force, dominated English
philosophical views of law.3° Although this command theory was later
replaced by a focus on the normative character of law and the
institutions that apply it, law never lost a rule-based foundation. In
essence, legal positivism, or the notion that law should be
disassociated from morality and possess some element of a coercive
character, survived the decline of the command theory.4° Its survival
owes much to Hart’s Concept of law, which amellorated positivist
extremities by broadly situating law in a social context.*! The key
aspects of Hart’s ideas are his primary and secondary rules, as well as
his ‘rule of recognition’. As he famously put it, law is ‘the union of
primary and secondary rules’.*? Primary rules are those rules that
people owe a duty to obey, while secondary rules are mere social
habits, which people may violate without condemnation. Whereas
primary rules satisfy the command theory of law as they focus on the

36 Sec 45(1) of the Interpretation Act, Cap 89, Laws of Nigeria and Lagos 1958.

37 ] Stewart ‘Why | can’t teach customary law’ in ] Eekelaar & T Nhlapo (eds) The
changing family: International perspectives on the family and family law (1998).

38 O Abdulmumini ‘Lawyers, legal education and the Shari‘a courts in Nigeria’
(2004) 36 Journal of Legal Pluralism 114.

39 L Green ‘Legal positivism’ in EN Zalta (ed) The Stanford encyclopaedia of philosophy
(2009) http://plato.stanford.edu/archives/fall2009/entries/legal-positivism/
(accessed 23 June 2016).

40 ) Gardner ‘Legal positivism: 52 myths’ (2001) 46 American Journal of Jurisprudence
199. The chief proponents of the command theory include John Austin, Thomas
Hobbes and Jeremy Bentham.

41 HLA Hart The concept of law (1994).

42  Hart (n 41 above) 107.
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actions that individuals must or must not take, secondary rules deviate
from it because they hint at other sources of law than a sovereign.*3

Considering that most customs do not owe their legal status to a
law-making authority, Hart’s work on the interaction of primary and
secondary rules is significant for the judicial recognition of customs as
law.** When judges — especially Nigerian judges — say that custom is a
source of law, they usually mean those customs that they consider
compatible with primary rules — that is recognised state (positivist)
law. This creates a problem, given that ‘law covers a continuum which
runs from the clearest form of state law through to the vaguest forms
of informal social control’.*> In other words, a positivist or rule-based
idea of law is incompatible with the nature of customary law,
especially in post-colonial countries.*

Customary law has long been acknowledged as a flexible normative
system. Its flexibility flows from ‘interactive social, economic and Iegal
forces’, which compel it to adjust to socio-economic changes.*’ As
Moore showed, these forces interact in a social field containing several
normative orders, whlch may be state, semi-state, or non-state law
such as customary law.*8 Their interactions feed into a norm-creation
process, durlng which various customs, norms or rules compete with
state law as ‘means of coercing or mducmg compliance’.*° Arguably,
the interaction of customary law with state law results in normative
adaptations capable of creating new norms. For example, normative
adaptations take place when people agree, negotiate, or reject
instructions to register lands or limit amounts payable as bride
wealth.>® Similarly, normative adaptations occur when the state
explicitly or tacitly approves curfews imposed by communities in
order to curb crime, or abolishes an animal-inclusive tax policy
because it offends customary law. In effect, the competitive
interaction of norms in social fields leads to normative adaptations
and, subsequently, changes in customary law, of which judges are the
arbiters. In essence, normative adaptations to socio-economic changes

43 ) Hund "“Customary law is what people say it is” — HLA Hart’s contribution to legal
anthropology’ (1998) 84 Archives for Philosophy of Law and Social Philosophy 420.

44 Hart (n 41 above) 48 92. This does not mean an endorsement of Hart’s
confinement of customary law to a ‘pre-legal form of government’. See Hart 116.

45 GR Woodman ‘Ideological combat and social observation: Recent debate about
legal pluralism’ (1998) 42 Journal of Legal Pluralism 45.

46  See, generally, D Pimentel ‘Legal pluralism in post-colonial Africa: Linking statutory
and customary adjudication in Mozambique’ (2014) 14 Yale Human Rights and
Development Journal 59.

47 C Himonga & C Bosch ‘The application of African customary law under the
Constitution of South Africa: Problems solved or just beginning’ (2000) 117 South
African Law Journal 319.

48 S Moore ‘Law and social change: The semi-autonomous social field as an
appropriate subject of study’ (1973) 7 Law and Society Review 719.

49 S Moore Law as process: An anthropological approach (1978) 56-57. Even within a
social field, there may be normative variations (cultural pluralism). See, eg
Egharevba v Orunonghae (2001) 11 NWLR (Pt 724) 318 [CA] 337 per Ibiyeye JCA.

50 See, eg, the Limitation of Dowry Law, Eastern Region Law 23 of 1956.
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underlie customary law’s flexibility. The problem seems to lie in
recognising when these adaptations acquire the character of law.

Hund’s distinction between social habits and social rules offers help
for this problem.>! A social rule has ‘internal’ and ‘external’ aspects.
The external aspect is phenomena that are easily observable. While
not easily observable, the internal aspect refers to conscious attitudes
towards acceptable behaviour, which examine human conduct in
order to determine whether a sense of obligation is involved. As Hart
put it, it is ‘a critical reflective attitude to certain patterns of behaviour
as a common standard’.>2 In other words, deviation from a social
habit or custom does not need to attract criticism unless there is a
sense of obligation attached to the custom. This sense of obligation
gives custom the legal character it requires for its judicial recognition.
As Fuller argued, an obligation is not incurred in human actions
‘simply because a repetitive pattern can be discerned .... Customary
law arises out of repetitive actions when and only when such actions
are motivated by a sense of obligation.””3 Thus, where threatened
deviations meet with pressure for conformity, and actual deviations
are seen as violations of acceptable conduct, the custom in question
should be regarded as law. Hund rightly argues that ‘it is the existence
of this critical reflective attitude which distinguishes custom simpliciter
from customary law’.>*

In the above sense, the internal aspects of customs serve as guides
to the conduct of social life.>> This internal aspect is flexible as it is
dependent on contemporary social ideas of acceptable conduct. If
only the external aspects of customs are observed by scholars or
applied by judges, the result is likely to be what scholars refer to as
official customary law.

This brand of customary law covers external perceptions of
customs, as reflected in court judgments, textbooks, codifications and
restatements. It gives an incomplete picture of customary law as it
neglects the foundational values that inform customs.>’ These values,
which underpin the internal aspects of customs, are what explain the
manners in which members of a social group view their normative
behaviour. Their critical reflective attitude to their rules enables them

51  Hund (n 43 above).

52 Hart (n 41 above) 54.

53 L Fuller ‘Human interaction and the law’ (1969) 14 American Journal of
Jurisprudence 16.

54 As above.

55 Hund (n 43 above) 424.

56 TW Bennett ‘Re-introducing African customary law to the South African legal
system’ (2009) 57 American Journal of Comparative Law 3; Himonga & Bosch (n 47
above); GR Woodman ‘Some realism about customary law — The West African
experience’ (1969) Wisconsin Law Review 128.

57 Stewart and others referred to these values as underlying general principles. See
J Stewart ‘Why | can’t teach customary law’ (1997) 14 Zimbabwe Law Review 18;
Nhlapo (n 15 above) 138 141 145-146; Dengu-Zvobgo et al Inheritance in
Zimbabwe: Law, customs and practices (1994) 252 254.
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to determine when a custom has outlived its usefulness or when it
needs to be modified to suit socio-economic changes. Therefore, it is
important for judges to consider not only the external, but also the
internal aspects of customary law. If they focus only on the external
aspects, they might miss the values that underpin people’s adaptation
of customs to socio-economic changes, thereby denying women
matrimonial property rights. On the other hand, a holistic approach,
which includes both the internal and external aspects of customs, will
enable judges to interpret customs in ways that reflect the changed
social realities surrounding matrimonial property acquisition.

Unfortunately, Nigerian judges often adopt a positivist approach to
customary law by assessing it onl% from an external point of view —
that is a rule-based system of law.>® The problem with this approach
is that it could perpetuate distorted versions of customary law. As
scholars revealed, colonial judges generally relied on versions given to
them by interpreters and community representatives such as chiefs
and elders, some of whom had vested interests in the subject matter
in question.>” These vested interests ranged from property to political
power and gender dominance.®® Indeed, African customary law
became so distorted that it was described as a ‘“construction” of the
colonial judiciary in complicity with (African) elders’.6

The probability of judicial recognition of distorted versions of
customary law is heightened by the doctrine of precedent, which
stifles the dynamism of customary law.%? As a Supreme Court judge
observed, ‘customary laws were formulated from time immemorial. As
our society advances, they are removed from their pristine social
ecology. They meet situations which were inconceivable at the time
they took root.’®3 The positivist attitude of judges is worsened by the
means of proving customary law.

2.3 Proof of customary law

The proof of customary law in Nigeria is bedevilled by several
challenges. These include the orality of customs; the technical nature
of rules of pleadings; the competence of parties’ legal representation;
and the legal background of judges. For issues of customary law, the
Supreme Court and Court of Appeal may only adjudicate appeals

58  See the discussion in sec 3.

59 See, eg, ML Chanock Law, custom and social order: The colonial experience in
Malawi and Zambia (1998); ML Chanock ‘Neither customary nor legal: African
customary law in an era of family law reform’ (1989) 3 International Journal of Law
and Family 76; F Snyder ‘Colonialism and legal form: The creation of “customary
law” in Senegal’ (1981) 19 Journal of Legal Pluralism 49.

60 As above. See also Okanlawon v Olayanju (unreported) Suit H05189176, Oshogbo
High Court, 24 August 1978, per Sijuwade ).

61 W Ncube ‘The white paper on marriage and inheritance in Zimbabwe: An exercise
in superfluity and mischief’ (1993) 5 Legal Forum 12.

62  Agbai v Okogbue (1991) 7 NWLR (Pt 204) 417.

63  Agbai v Okogbue (n 62 above) per Nwokedi JSC.
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arising from the High Court or customary courts of appeal in Nigeria’s
federating states. Customary courts which have original Jurlsdlctlon
over customary law are constituted by a panel of three judges.®* The
panel presidents are legal practitioners, while other members are
drawn from elderly, mostly retired senior public officers, who are
deemed to be knowledgeable in the customs of their respective
communities. Unlike the case in apgellate courts, the Evidence Act is
not applicable in customary courts.”® Section 16(1) of this Act states
that ‘[a] custom may be adopted as part of the law governing a
particular set of circumstances if it can be judicially noticed or can be
proved to exist by evidence’. From this provision, two means of
proving customary law in appellate courts are discernible.

The first is by evidence, and the other is by judicial notice. Section
16(1) of the Evidence Act and customary court Iaws place the burden
of provmg a custom on the person relying on it.%¢ Section 17 states
that ‘a custom may be judicially noticed when it has been adjudicated
upon once by a superior court of record’. Notably, judicial notice
inhibits litigants from showing how their way of life adjusts to socio-
economic changes.®” It is only through proving customs that their
past and present social settings may be properly articulated and their
foundational values revealed. For example, on several occasions, the
Supreme Court has declared that the denial of widows’ rights of
succession to their husbands’ estates enjoys judicial notice because of
its notoriety. 68

However, judicial notice robs widows of at least three things. The
first is an opportunity to explain the foundations of the male
primogeniture custom and how this custom is accompanied by heirs’
duty to support a deceased person’s dependants.®® The second is an
opportunity to explain how acculturation, urbanisation and other
socio-economic changes make it difficult for heirs to fulfil this duty of
care. In other words, widows lack a platform to explain the
disappearance of a correlation between inheritance and heirs’
responsibility to care for deceased persons’ dependants.”® Finally,
women are unable to assert the unsuitability of customary law to their
contributions to matrimonial property through their independent
income. The best means of establishing customary law thus is by
placing the burden of proof on the party asserting a custom’s
continued relevance.

64 The Panel may sit with two members: sec 3 of the Abia State Customary Courts
Law 6 of 2011.

65 Evidence Act of 2011, which repealed the Evidence Act Cap E14, LFN 2004.
66 The Supreme Court has affirmed this position in Sokwo v Kpongbo (2008) 34 WRN
8

67  Olabanji v Omokewu (1992) 7 SCNJ 266 281.
68  Nzekwu v Nzekwu (1989) NWLR (Pt 104) 373; Osilaja v Osilaja (1972) 10 SC 126.
69 Okoro (n 16 above).

70 AC Diala ‘Reform of the customary law of inheritance in Nigeria: Lessons from
South Africa’ (2014) 14 African Human Rights Law Journal 637.
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Notably, the main mode of proof in divorce matters is oral
evidence, in which a party must demonstrate the existence of a
marriage and why the marriage has broken down. Oral evidence
could enable a woman to claim matrimonial property or
compensation by showing her contributions to its acquisition. It could
also enable her to explain the changing nature of property and the
influence of socio-economic changes, such as labour migration and
independent income on property acquisition. Accordingly, the 1proof
of customs by evidence is preferable to proof by judicial notice.”" This
background informs the analysis below of the attitude of Supreme
Court and Court of Appeal judges towards women’s matrimonial
property rights under customary law.

3 Judicial attitude towards matrimonial property
rights

Rather than the Bill of Rights, the thread running through the cases
analysed here is the repugnancy test. The original aim of this test was
to ensure that customs did not offend English law and its associated
Christian notions of morality.”? In Eshugbay/ Eleko v Officer
Administering the Government of Nigeria,”® Lord Atkins declared that a
barbarous custom is one that is repugnant to natural justice, equity
and good conscience. However, the phrase ‘natural justice, equity and
good conscience’ has never been defined, nor have Judges attempted
to clearly articulate its meaning.”# As Elias put it, in ‘many of the cases
decided on this principle, no consistent principle is discernible and
some of the decisions are hard to justify’.”> This conclusion remains
valid today, as the discussion below illustrates.

3.1 Judicial use of the repugnancy test

The decision that typifies the attitude of N6geria’s apex courts to
matrimonial property is Nezianya v Okagbue.”® After the death of her
husband, a widow began letting his houses to tenants. Later on, she
sold a portion of the land and, with the proceeds, built two huts on
another portion of the land. When she wanted to sell more parcels of
land, her husband’s family objected. She devised the disputed land to
her late daughter’s child, Mrs Julie Nezianya, who sued the husband'’s
family. Julie sought exclusive possession of the land, claiming that her
grandmother had had long, adverse possession of it. The trial court

71 R Nwabueze ‘The dynamics and genius of Nigeria’s indigenous legal order’ (2002)
1 Indigenous Law Journal 173.

72 Nwabueze (n 71 above) 176; Laoye v Oyetunde (1944) AC 170; T Elias Law and
social change in Nigeria (1972) 270-271.

73 (1931) AC 662 673.

74 A Obilade The Nigerian legal system (1990) 100.

75 T Elias The judicial process in Commonwealth Africa (1977) 53.

76  (1963) 1 ANLR 352.
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held that possession by a widow of her husband’s land cannot negate
the rights of her husband’s family as to enable her acquire an absolute
right of possession against the family. Julie appealed to the Supreme
Court.

Here, the key question was twofold. The first is the ambit of a
widow’s right to her late husband’s estate under Onitsha customary
law. The second is the custom of male primogeniture which gives the
first son (Okpala) the right to alienate his late brother’s property
during his widow’s lifetime. In declaring the respondent’s alienation of
his brother’s property as failing the repugnancy test, the Court
stated:”’

The essence of possession of the wife in such a case is that she occupies the
property or deals with it as a recognised member of her husband’s family
and not as a stranger; nor does she need express consent or permission of
the family to occupy the property so long as the family make no objection
. The consent, it would appear, may be actual or implied from the
circumstances of the case, but she cannot assume ownership of the
property or alienate it. She cannot, by the effluxion of time, claim the
property as her own. If the family does not give their consent, she cannot,
it would appear, deal with the property. She has, however, a right to
occupy the building or part of it, but this is subject to good behaviour.

The Supreme Court did not examine the philosophical foundations of
the male primogeniture custom. By subjecting a widow’s possessory
right to good behaviour, it sought a balance between preserving this
custom and curbing its hardship on widows.”® Twenty-seven years
later it clarified this decision in Nzekwu v Nzekwu.

Here, the deceased had died intestate, leaving a wife, Mrs Christina
Nzekwu, and two female children. Mrs Nzekwu’s in-laws sold the
disputed house and the purchaser gave it out to tenants. The Court of
Appeal held that a widow without a male child who chooses to retain
her husband’s name has the right to reside in the matrimonial home
even if she is childless. She also has the right to use her matrimonial
property as long as her rights do not negate the rights of her late
husband’s family.

On appeal, the Supreme Court ruled that a widow has the right to
reside in the matrimonial home, to be given farm land for cultivation,
and to be supported by her husband’s family. However, it upheld the
lower court’s validation of the male primogeniture custom and
affirmed that a widow’s matrimonial property rlghts are relative.
Delivering a 74-page judgment, Nnamani JSC declared:8

The rights of a widow in her husband’s property in customary law have
been settled. A widow who chooses to remain in the husband’s house and
in his name is entitled, in her own right and notwithstanding that she has
no children to go on occupying the matrimonial home and to be given

77  Nezianya v Okagbue (n 76 above) per Ademola CJN 356-357.
78  See also Odiari v Odiari (2009) 11 NWLR (Pt1151) 26 37.

79  (1989) NWLR (Pt 104) 373.

80 Nzekwu v Nzekwu (n 79 above) 395.
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some share of his farmland for her cultivation and generally to
maintenance by her husband’s family. Should her husband’s family fail to
maintain her, it seems that she can let part of the house to tenants and use
the rent obtained thereby to maintain herself. Her interest in the house and
farmland is merely possessory and not proprietary, so that she cannot
dispose of it out-and-out.

Nnamani ]SC cited with approval the conclusion of the trial judge,
Nwokedi ]

Subject to good behaviour, plaintiff in this case has the right of possession
of her late husband’s property and no member of her husband’s family has
the right to dispose of the property at least whilst she is still alive ... Any
Onitsha custom which postulates that the 1st defendant has the right to
alienate, as the Okpala, property of a deceased person in the lifetime of his
widow, is in my view a barbarous and uncivilized custom, which, in my
view, should be regarded as repugnant to equity and good conscience.

The Nzekwu judgment showed the Supreme Court’s unwillingness to
directly confront the male primogeniture custom by analysing its
foundational value and relevance to contemporary conditions. Aware
that invoking the Bill of Rights would imply a striking down of this
custom it resorted to the repugnancy test. Notably, Craig JSC and
Nnaemeka-Agu |SC dissented in the Nzekwu case on two grounds.
First, they held that Mrs Nzekwu had failed to prove that the disputed
property was partitioned to her late husband. Second, they held that
her conduct, just like Mrs Nezianya’s conduct, was a denial of the
family’s title, which amounted to bad behaviour. Their reasoning
ignores the reality that greedy brothers-in-law could appropriate
widows’ matrimonial properties on the ground that they had abused
their possessory rights.

The Supreme Court’s balancing act was bound to lead to
inconsistencies, given that the primogeniture custom does not
manifest only in matrlmonlal property disputes. This was the case in
Ejiamike v Ejiamike.2? Here, the plaintiff claimed that the defendants
were jointly managing the property of their late father in disregard of
his right as the family head (Okpala). Conversely, the defendants
claimed that the custom of male primogeniture relied on by the
plaintiff was repugnant to natural justice, equity and good conscience.
The trial judge rejected this claim, holding that the onus is on the
defendants to establish that the custom relied on by the plaintiff failed
the repugnancy test.83

Twenty-two years later an opportunity to correct this decision and
strike down the custom of male primogeniture arose in Okonkwo v
Okagbue.®* Here, Mr Nnayelugo Okonkwo of Ogbotu village died in
1931, survived by five sons, including the plaintiff. He was also
survived by two sisters who were the first and second defendants.

81 Record of appeal 65.

82 (1972) ECSNLR 130 (High Court).
83 Asabove.

84 (1994) 9 NWLR (Pt 368) 301.
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These childless women had separated from their husbands and
returned to their family home at Ogbotu. About 30 vyears after
Okonkwo’s death the sisters, acting under Onitsha customary law,
married the third defendant for their deceased brother with the
consent of some family members and village elders. The third
defendant gave birth to six sons, all in Okonkwo’s name. The plaintiff
and his brothers refused to acknowledge these children.

Interestingly, both the High Court and the Court of Appeal upheld
the custom of marriage to a deceased person. On appeal, the
Supreme Court declared that the disputed custom not only failed the
repugnancy test, but it also contradicted publlc policy. In a
remarkable philosophical turn, the Court declared:®

A conduct that might be acceptable a hundred years ago may be heresy
these days and vice versa. The notion of public policy ought to reflect the
change. That a local custom is contrary to public policy and repugnant to
natural justice, equity and good conscience necessarily involves a value
judgment by the court. But this must objectively relate to contemporary
mores, aspirations, expectations and sensitivities of the people of this
country and to consensus values in the civilised international community ...
We are a part of that community and cannot isolate ourselves from its
values. Full cognisance ought to be taken of the current social conditions,
experiences and perceptions of the people. After all, custom is not static.

The Court’s reference to ‘contemporary mores, international
community’ and changing customa% law is worth noting, given its
reasoning in the Mojekwu case below.%®

3.2 Supreme Court’s use of the Bill of Rights

The Supreme Court’s use of the Constitution in customary law issues
is staggeringly conservative. The Mojekwu case illustrated that prior to
April 2014, the Court’s deference to the male primogeniture custom
was ]UStIerd on the need to respect the customary law of
communities.8” The Court did not seem to mind that its attitude
infringed the Constitution’s anti-discrimination clause.8%3  The
appellant, Mr Iwuchukwu, sued Mrs Mgbafor Mojekwu who,
following her death, was substituted by her daughter, the respondent.
Mr Iwuchukwu claimed right of occupancy over a property at 61
Venn Road, Onitsha. He «claimed that under the oli-ekpe
(primogeniture) custom of Nnewi, the brother of a man without a
male child inherits his estate, even where the deceased had female
children. The High Court dismissed his suit. Notably, the parties did
not request the invalidation of the oli-ekpe custom, nor did the trial

85 Asabove.

86 See also Akpalakpa v Igbaibo (1996) 8 NWLR (Pt 468) 553 (CA), which struck
down a custom for allegedly militating against the economic, political and social
development of a community.

87  Mojekwu v Mojekwu (1997) 7 NWLR (Pt 512) 283. Following the substitution of
the deceased respondent on appeal to the Supreme Court, the case became
Mojekwu v Iwuchukwu (2004) 11 NWLR (Pt 883) 196.

88 See also Ejiamike v Ejiamike (n 82 above).
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court address it. In dismissing Mr Iwuchukwu'’s appeal the Court of
Appeal, on its own, invalidated the oli-ekpe as repugnant to natural
justice, equity and good conscience.®’

The first issue on appeal in the Supreme Court was the propriety of
the Court of Appeal’s unsolicited invalidation of the oli-ekpe custom.
The Supreme Court held that in the circumstances, the invalidation
was wrong. It based this reasoning on the need for judicial
declarations to be founded on the claims of the 8arties. This finding
on pleadings, a well-known judicial principle,’® is significant for
women'’s access to justice. Women who cannot afford lawyers, or
whose lawyers are incompetent, are adversely affected by a strict
adherence to rules of pleadings. In attempting to avoid the Bill of
Rights and subjectively utilise the repugnancy test, the Supreme Court
contradicted itself as follows:"

A custom cannot be said to be repugnant to natural justice, equity and
good conscience just because it is inconsistent with English Law concepts
or some principle of individual rights as understood in any other legal
system ... Admittedly, there may be no difficulty in reaching a decision in
some obviously outrageous or needlessly discriminatory customs. In some
other cases, it may not be so easy.

Given the Court’s attitude in issues such as in the Mojekwu case it is
difficult to imagine a custom more discriminatory than the oli-ekpe. As
if its justification for condemning the invalidation of this custom is not
unfortunate enough, the Court went on to make the following
astonishing statement:®2

The (lower court) was no doubt concerned about the perceived
discrimination directed against women by the said Nnewi oli-ekpe custom
and that is quite understandable. But the language used made the
pronouncement so general and far-reaching that it seems to cavil at, and is
capable of causing strong feelings against all customs which fail to
recognise a role for women - for instance, the custom and tradition of
some communities which do not permit women to be natural rulers or
famgy heads. The import is that those communities stand to be
condemned without a hearing for such fundamental custom and tradition
they practise by the system by which they run their native communities. It
would appear for these reasons that the underlying crusade in that
Bronouncement went too far to stir up a real hornet’s nest even if it had

een made upon an issue joined by the parties, or properly raised and
argued.

The Court’s reasoning belittled the supremacy of the Constitution,
which imposes a duty on the courts to strike down any law that
contradicts the Bill of Rights.” This conservative attitude to women’s

89  Per Tobi JCA 304-305.

90  Atoyebi v Odudu (1990) 6 NWLR (Pt 157) 384; Ude v Chimbo (1998) 12 NWLR (Pt
577) 169; Oyekanmi v NEPA (2000) 15 NWLR (Pt 690) 414.

91 Mojekwu v Iwuchukwu (2004) per Uwaifo JSC.

92  As above.

93  Secs 1(1) & (3) Constitution.
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property rights may be contrasted with the attitude of the Court of
Appeal.

3.3 Use of the Bill of Rights by the Court of Appeal

In Mojekwu v Ejikeme,* Reuben Mojekwu died intestate in 1996
without any surviving male children. However, he had a daughter
named Virginia who gave birth to two daughters. In turn, these
daughters gave birth to two sons who, with their mother, constituted
the appellants. The appellants claimed that Virginia had undergone
the Nnewi custom of Nrachi, thereby entitling her to inherit Reuben’s
property. The Nrachi custom enabled a daughter to remain unmarried
in order to raise male children to succeed her father. Any such
daughter assumed the position of a man in her father’s house, and
was entitled to inherit his property. A key issue for the Court’s
determination was the validity of the Nrachi custom, which indirectly
forbids a widow from inheriting her husband’s estate. The Court of
Appeal held that the custom failed the repugnancy test because
children born to a woman who had undersgone this ceremony are
denied the paternity of their natural father.”> Interestingly, the Court
also held that the custom offended section 39(2) of the 1979
Constitution, which prohibited discrimination on the grounds of
circumstance of birth. Unlike the Supreme Court it did not hesitate to
invoke the Constitution. The following cases show its willingness to
invoke the Constitution to protect women.

In Asika v Atuaya®® the defendant argued that his siblings were only
entitled to inherit their husbands’ properties, not their father’s estate.
The trial court found that under Onitsha customary law women,
including the female children of a deceased person, could not inherit
their father’s land. In partly granting the plaintiffs’ claims, it found
that where the land is situated in an urban area, the testator may
devise it by will to his children, irrespective of their gender. The Court
of Appeal ruled that the impugned custom was discriminatory and
offended sections 42(1) and (2) of the Constitution. 7 As the Court
put it, ‘customary laws and statutory provisions cannot, in any way,
render constitutional provisions nugatory’.”®

Notably, the Court of Appeal’s stance on the male primogeniture
custom contradicted the Supreme Court’s decision in Mojekwu v
Iwuchukwu, which had overruled the Court of Appeal’s invalidation of
this custom. In fact, it appears that the Court of Appeal tactfully
ignores the Supreme Court’s ruling in Mo;ekwu in favour of its own
decision.”? In the well-known case of Uke v Iro,'%0 it employed the Bill
of Rights to rule that any custom that relegates women to second-

94 Mojekwu v Ejikeme (2000) 5 NWLR 402.

95 The Court with approval cited Edet v Essien (1932) 11 NLR 47 (Nig DC).
96 (2008) 17 NWLR (Pt 1117) 484.

97  Asika v Atuaya (n 96 above) 1313-1314.

98  Asika v Atuaya per Olukayode Ariwoola JSC.
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class citizens is unconstitutional. In Ihejiobi v Ihejiobi,'®! the Court held
that the eviction of Mrs lhejiobi from her matrimonial home ‘in a
wheelbarrow in the full view of members of the public is totally
|ncon5|stent’ with her constitutional rights and ‘repugnant to natural
justice’.192 It affirmed the judgment of the High Court, which had
restrained the appellants from disturbing Mrs Ihejiobi’s use of her
matrimonial property. In Ezeibe v Ezeibe, it imported principles of
procedural fairness into customary law in order to protect the rights of
a divorced woman.'93

These contrasting judgments of the Supreme Court and the Court
of Appeal do not mean that the latter is not sometimes afflicted with
the inconsistency and conservatism of the Supreme Court.

3.4 Attitude of apex courts to divorce

With respect to the division of matrimonial property upon marriage
dissolution, both courts fail to invoke the Bill of Rights to remedy
discrimination agalnst women. This was clearly evident in the case of
Onwuchekwa. Here, a woman claimed a share of her matrimonial
property on the ground that she had contributed to the purchase of
the land on which the disputed building was erected, as well as to the
erection of the building. The Court of Appeal held that she must show
sufficient proof of direct financial contribution in order to entitle her
to a share of the property. Strangely, it affirmed an Isuikwuato custom
which holds that a wife and her properties are chattel owned by her
husband.'%® Instead of declarlng this custom unconstitutional, the
Court of Appeal stated:'

The determining factor or factors should not be the English common law
but Nigerian law. It is good law that customary law cannot be said to be
repugnant to natural justice, equity and good conscience merely because it
is inconsistent with or contrary to English law, as the test of the validity of
customary law is never English law.

As seen in Okwueze v Okwueze,'%” a case decided two years before
the Onwuchekwa case, the Court of Appeal played the ostrich with
respect to the application of English law to customary law. There, the
Supreme Court had imported the Engllshgoractlce of denying custody
orders for children below the age of 16."

99  Mojekwu v Ejikeme (2000) 5 NWLR 402; Ojukwu v Ojukwu (2000) LPELR-10566
(CA) paras A-D.

100 (2001) 11 NWLR 196.

101 Romanus lhejiobi v Grace Ihejiobi (2013) LPELR-21957 (CA) 23.

102 Romanus lhejiobi v Grace Ihejiobi (n 101 above) per Philomena Ekpe paras F-G.

103 Maduike Ezeibe v Adaku Ezeibe (2013) LPELR-21907 (CA).

104 Onwuchekwa v Onwuchekwa and Obuekwe (1991) 5 NWLR (Pt 194) 739.

105 Isuikwuato is in Abia State.

106 Onwuchekwa v Onwuchekwa and Obuekwe (n 104 above).

107 (1989) 3 NWLR 321.

108 Hall v Hall (1945) 62 TLR 151 (CA).
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In Amadi v Nwosu'%® the Court of Appeal hid behind technicalities
to rule that it cannot fairly assess the separate beneficial interests of a
couple by reference to their contributions to the purchase of a house.
Mrs Amadi had sued the respondent who had purchased the disputed
building from her estranged husband. The Supreme Court affirmed
the Court of Appeal’s finding, holding that Mrs Amadi’s evidence that
she ‘paid for labour and sand when the house was built" was
‘evidence on a matter which was not pleaded ... [and] ought to be
dlsregarded'1 The Court affirmed that a woman cannot claim a
share in the division of matrimonial property under customar¥ law,
nor can she recover contributions to matrimonial property.’'" This
decision demonstrates the unwillingness of the apex courts to
acknowledge the unsuitability of the customary law of matrimonial
property to modern conditions. The Supreme Court could have
invoked the rights to property, equality and even human dignity to
invalidate this law. Just as in numerous cases involving the male
primogeniture custom, it failed to do this. It was only in April 2014
that it invalidated this custom. This occurred in the April judgments.

3.5 April judgments

In Anekwe v Nweke''2 a widow, Maria Nweke, sought a declaration of
entitlement to a statutory right of occupancy of a parcel of land or,
alternatively, a share of the proceeds of its sale. She also sought a
restraining order against her eviction by the defendants. In sum, she
claimed that she had been disinherited by her late husband’s family
because she had only (six) female children. She contended that the
customs of Awka (in Anambra State) allow a woman to inherit the
property of her husband whether she has a male child or not.
Interestingly, she relied on an arbitration order by the Ozo Awka
Society, which appears to indicate that the custom of primogeniture
has adapted to allow a widow to inherit her husband’s landed
property irrespective of her bad behaviour. A member of this society,
Ozo Nwogbo Okafor, stated: ‘Under Awka custom, if a man dies
without a male child, the wife will not be driven away from her
husband’s compound.’!!3 This testimony was a clever way of saying
that a widow’s right to her matrimonial property was no longer
dependent on her good behaviour. As the Nezianya v Okabgue case
showed, a widow who contests land title with her husband’s family
opens herself up to accusations of bad behaviour and subsequent
disinheritance. This is eV|dent in the aspersions that the defendants
cast on Maria’s character.!’ Both the High Court and the Court of
Appeal upheld Maria’s claims.

109 Adaku Amadi v Edward Nwosu (1992) NWLR (Pt 241) 273; (1992) LPELR-442 (SC).
110 Adaku Amadi v Edward Nwosu (n 109 above) per Kutigi, |]SC paras 15F-16F.

111 As above.

112 Anekwe v Nweke (n 11 above) 1154.

113 Record of appeal 106-107.

114 Para 16 of the amended statement of defence.
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On further appeal, the Supreme Court noted that the defendants
seemed concerned with preserving ‘the age-old, male dominated
custom and cultural practices of Awka people on inheritance’.'!®
Reading the lead judgment, Ogunbiyi JSC dismissed the appeal in
favour of Maria as follows: ' 16

A custom of this nature in the 21st century societal setting will only tend to
depict the absence of the realities of human civilization. It is punitive,
uncivilized and only intended to protect the selfish perpetration of male
dominance which is aimed at suppressing the right of the womenfolk in
the given society. One would expect that the days of such obvious
differential discrimination are over. Any culture that disinherits a daughter
from her father’s estate or wife from her husband’s property ... should be
punitively and decisively dealt with ... Such a custom, which militates
against women, particularly widows who are denied their inheritance ...
[is] repugnant to natural justice, equity and good conscience.

Just as in the judgments discussed above, the apex courts failed to
analyse how the customary law of succession has departed from its
foundational values. Incredibly, the Supreme Court mentioned neither
the equality clause nor the right to property, nor even the right to
human dignity. In fact, it studiously avoided the B|II of Rights. It was
only in the second April judgment, Ukeje v Ukeje,'” that it deployed
the C?nstltutlon against the male primogeniture custom. The Court
ruled:

The Igbo native law and custom which deprives children born out of
wedlock from sharing the benefit of their father’s estate is in breach of
section 42(1) and (2) of the Constitution, a fundamental rights provision
guaranteed to every Nigerian.

However, Ukeje was not a matrimonial property rights dispute. In any
case, it merely affirmed a decision of the Court of Appeal, the relevant
aspect of which was uncontested on appeal. Indeed, the Supreme
Court affirmed it in a nonchalant manner:'"?

Agreeing with the High Court, the Court of Appeal correctly found that the
Igbo native law and custom which disentitles a female from inheriting her
late father’s estate is void as it conflicts with sections 39(1)(a) and (2) of the
1979 Constitution (as amended). This finding was affirmed by the Court of
Appeal. There is no appeal on it. The finding remains inviolate.

In affirming the applicability of the Bill of Rights the Supreme Court
failed to indicate whether the Ukeje decision could be extrapolated to
women’s matrimonial property rights. Perhaps it was conscious that
such clarification would have overruled its precedents on the subject.

115 Anekwe v Nweke (n 11 above) para 21.

116 Justices Tanko Muhammad, Muhammad Muntaka-Coomasie, Nwali Sylvester
Ngwuta and Olukayode Ariwoola supported the lead judgment.

117 Ukeje v Ukeje (2014) 11 NWLR (Pt 1418) 384-414.

118 Ukeje v Ukeje (n 117 above) per Ogunbiyi JSC 33 paras A-G.

119 Ukeje v Ukeje per Olabode Rhodes-Vivour 32-33 paras E-G.
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3.5.1 A balancing act

The April decisions are missed opportunities for the Supreme Court to
address the question of how some aspects of customary law no longer
suit modern conditions. Notably, in the Nweke case it failed to address
the unsuitability of the primogeniture custom to women’s
independent income and contribution to matrimonial property. Such
analy5|s WouId have provided a platform for invoking the Bill of
Rights.'2% Among other general pronouncements, it merely declared
that ‘the custom and practices of Awka people upon which the
appellants have relied for their counter claim is hereby out rightly
condemned in very strong terms’.'?! The Court also failed to invite
amicus curiae evidence from research institutes and non-governmental
agencies to shed light on the challenges of applying customary law
outside the social settings in which it emerged. To date such bodies
have not appeared in any notable customary law litigation.

Given the Supreme Court’s jurisprudence on women'’s property
rights, an obvious conclusion presents itself. Aware that invoking the
right to non-discrimination or human dignity would imply a striking
down of the male primogeniture custom, the Supreme Court
routinely used the repugnancy test. This option enabled it to make
subjective judgments on a case-by-case basis, in what is obviously a
balancing act. Fortunately for women affected by the male
primogeniture custom, there was nothing to balance in the Ukeje case
as the constitutional legitimacy of children born out of wedlock was
not contested on appeal. As for the Nweke case, the Supreme Court
merely affirmed precedents it had established in the Nezianya and
Nzekwu cases. The only difference is that it quietly abandoned its
subjection of widows’ possessory rights over matrimonial property to
good behaviour.

4 Conclusion and the way forward

The April judgments mask the Supreme Court’s indifferent attitude to
women’s matrimonial property rights. While the Nweke case
completely failed to mention the Constitution, the Ukeje case arose
from a claim of child legitimacy, not matrimonial property. The
Court’s attitude helps to explain why it has never invoked the Bill of
Rights in matrimonial property disputes. It also has yet to
acknowledge or probe adaptations occurring in matrimonial property
rights and the dissonance between customary law and its
foundational values.

Generally, apexzjudges are unsympathetic to women’s matrimonial
property rights.'?Z They often insist that women must prove their

120 Anekwe v Nweke (n 11 above) 36-37 paras A-G. For criticism of the judgment, see
Diala (n 70 above) 652.
121 Anekwe v Nweke 36.
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monetary contributions to matrimonial property with cogent evidence
such as receipts, and in strict accordance with the rules of

. 123 . . .
pleadings.'“> Moreover, they surreptitiously ignore the philosophy of
matrimonial property rights, which is no longer suited to socio-
economic realities of urbanisation, acculturation and women’s
independent income.

Judges’ attitudes to matrimonial property rights are encouraged by
Nigeria’s legal framework which neither subjects customary law to the
Bill of Rights, nor regulates customary laws of succession and
marriage. As Ewelukwa remarked, the unregulated ‘coexistence of
modern, statutory laws with traditional customary laws and practices
- has created a complex and confusing legal regime_under which
women generally are denied adequate legal protection’.'>* What then
is the way forward in this situation?

4.1 Recommendations

The article suggests three remedial measures. First, the status and
ambit of customary law need to be defined in the Constitution. It
goes without saying that the application of customary law should be
unequivocally subjected to the Bill of Rights. It is significant that
judgments, in general, rarely use the Bill of Rights to evaluate the
validity of customs. 2% Nigeria’s failure to subject customary law to
the Bill of Rights perhaps explains why judges prefer to use the
repugnancy test. Regrettably, they use it without a discernible judicial
philosophy, resulting in an insufficient and incoherent protection of
women’s matrimonial property rights. Pending constitutional reform,
judges should read in the rights to equality, property and human
dignity into matrimonial property disputes.

Second, the Matrimonial Causes Act should be amended to turn
the legal status of couples into community of property and profit and
loss. Presently, this Act merely requires the court to compel couples to
make ‘a settlement of property ... as the court considers just and
equitable in the circumstances of the case’.'?6 Although the
Matrimonial Causes Act does not apply to customary marriages, the
high frequency of double marriage will positively impact on women’s
matrimonial property rights.

Third, succession, marriage and divorce under customary law need
to be statutorily regulated after widespread consultations and

122 On the Supreme Court’s attitude, see E Uzodike ‘Developments in Nigerian family
law: 1991-1997" in A Bainham (ed) The international survey of family law 1997
(1999) 325-344, who noted the Court’s ‘cold feet’ over discriminatory customs
against women.

123 Indeed, judges routinely state that they are not ‘Father Christmas’. Eg, see Ugo v
Obiekwe (1989) NWLR (Pt 99) 566 31-32; Ekpenyong v Nyong (1975) 2 SC 71 80.

124 Ewelukwa (n 24 above).

125 The few exceptions are when the claims of the litigants involve the Bill of Rights,
eg Ezeibe v Ezeibe; Ihejiobi v Ihejiobi and Uke v Iro.

126 Sec 72(1) Matrimonial Causes Act.
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awareness campaigns. Furthermore, section 17 of the Evidence Act
should be amended to remove the requirement of judicial notice of
customs based on a single decision of a superior court. As argued in
paragraph 3 above, judicial notice is incompatible with customary
law’s flexibility. Because of judicial notice it took the Supreme Court
51 years to overturn Nezianya v Okagbue and stop subjecting widows’
matrimonial property rights to good behaviour.

Ultimately, judges should avoid an overly rule-based approach to
customary law, as evident in the heavy reliance on precedents. Such
reliance undermines customary law’s flexibility, which thrives on
people’s adaptation to socio-economic changes.
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1 Introduction

Despite various programmatic and legislative strategies, maternal
mortality and morbidity rates in Uganda remain unacceptably high
and need to be addressed urgently. The most recent official statistics
put the rates at 368 per 100 000 live births, a reduction from 438
recorded in 2011." These numbers are still much higher than the
Sustainable Development Goal (SDG) target of 70 per 100 000 live
births that is envisioned by 2030.? These statistics should also be
viewed with caution as they often mask deep regional in-equalities,
with some areas recordlng considerably higher ratios than those
reported officially.3 The direct causes of high maternal mortality and
morbidity rates are well known, and include sepsis; unsafe abortions;
haemorrhage; obstructed labour; and hypertensive disorders. Unsafe
abortions have also been noted to be very common among teenagers,
especially those living in rural areas.

Furthermore, pregnancy increases the risk of maternal deaths from
HIV/AIDS, hepatitis, anaemia and malaria. While the prevalence rate of
HIV stands at 7,3 per cent, it is estimated that 3,1 per cent of HIV/
AIDS deaths are directly related to maternal causes.” HIV affects
women in several ways. HIV infection among pregnant women
increases the risk of obstetric complications; the incidence of HIV as
well as its progression may be aggravated by pregnancy; and illnesses
related to HIV, such as tuberculosis and anaemia, might be worsened
by pregnancy. The quality of care for women whose HIV-positive
status is known may also be lower than the care for those who are not
HIV positive.® Other factors include the lack of access to much-needed
contraceptives that are vital to reduce exposure to incidences of
unplanned, unwanted pregnancies and reduce vulnerability to unsafe
abortion, thus contributing to maternal death and morbidity.7

The unmet need for family planning is estimated at 34 per cent,
while the availability of skilled birth attendants at health facilities is 55
per cent.® Delays, namely, a delay in seeking care; a delay in reaching

1 Uganda Demographic and Health Survey (UDHS) Key Indicators Report, Uganda
Bureau of Statistics (2016) 58.

2 World Health Organisation ‘SDG3: Ensure healthy lives and promote wellbeing for
all ages’ http://www.who.int/sdg/targets/en/ (accessed 1 February 2018).

3 UDHS (n 1 above) 58.

4 CEDAW Concluding Observations on the combined 4th, 5th, 6th and 7th Report
of Uganda, 47th session, C/UGA/CO/7, 4-22 October 2010 para 35.

5 D Kibira et al ‘Availability, prices and affordability of UN Commission’s lifesaving
medicines for reproductive and maternal health in Uganda’ (2017) 10 Journal of
Pharmaceutical Policy and Practice 2.

6 C Ronsmans & W] Graham ‘Maternal mortality: Who, when and why’ (2006) 368
Lancet 1194.

7 S Ahmed et al ‘Maternal deaths averted by contraceptive use: Results from global
analysis of 172 countries’” Population, Family and Reproductive Health
Department, John Hopkins University of Bloomberg School of Public Health
(2012).
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facilities; and a delay to receive much-needed care, also contribute to
the high rate of maternal deaths.® Similarly, the measures that need to
be taken to reduce maternal mortality and morbidity, including skilled
birth attendance; emergency obstetric care; safe abortion services;
functional referral systems; and access to good quality and acceptable
family planning services, have been set out in maternal health-related
plans, policies and programmes.'® Yet, maternal mortality and
morbidity rates remain unacceptably high.

This article argues that the strengthening of legal accountability
mechanisms is vital to address maternal mortality and morbidity in
Uganda. It addresses the position upon termination of pregnancy in
Uganda and how restrictive and confusing laws contribute to elevate
the rate of unsafe abortions. The article explores the available legal
avenues in line with maternal health care as well as their
shortcomings. It employs the main cases that have been brought
before Ugandan courts and how these have been addressed. The
article briefly examines the role of the Uganda Human Rights
Commission in addressing maternal health care. The role of other
forms of accountability in improving legal accountability is also
examined, specifically social and administrative accountability.

2 Termination of pregnancy

As mentioned above, unsafe abortion is one of the leading causes of
maternal mortality and morbidity in Uganda. Thus, the termination of
pregnancy merits some special attention before delving into the
discussion on legal accountability. Approximately 13 per cent of
maternal deaths are attributed to unsafe abortions.!’ About 1 200
women die from unsafe abortion, and 85 000 seek treatment for
abortion-related complications.!? It is estimated that 54 out of 1 000
abortions occur under unsafe conditions among women in their
reproductive age. As a consequence, 148 500 women experience
abortion-related complications annually.'> The Committee on
Economic, Social and Cultural Rights (ESCR Committee) condemned
the high rates of unsafe abortions, especially among Ugandan
teenagers, and recommended increased access to sexual and

8 Uganda Human Rights Commission ‘The 19th Annual Report to the Parliament of
the Republic of Uganda’ 2016 117 124.

9 S Thadeus & D Maine ‘Too far to walk: Maternal mortality in context’ (1994) 38
Social Science and Medicine 1091-1110.

10 S Lobis ‘The role of indicators and benchmarks in reducing maternal mortality:
The case of emergency obstetric care indicators’ in P Hunt & T Gray (eds)
Maternal mortality, human rights and accountability (2013) 31-37.

11 Republic of Uganda, Ministry of Health ‘Reducing morbidity and mortality from
unsafe abortion in Uganda: Standards and Guidelines’ (2015).

12 Asabove.

13 AM Moore et al ‘Ugandan opinion leaders’ knowledge and perceptions on unsafe
abortions’ (2013) Health Policy and Planning 1.
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reproductive health information and services targeting schools and
adolescents. '

Uganda’s stance on the termination of pregnancy is a restrictive
one. Article 22(2) of the Ugandan Constitution provides that no one
shall terminate the life of an unborn child except when authorised by
law. Furthermore, the Penal Code states that any person or any
woman with child who uses any means to procure a miscarriage
commits a felony and is liable to imprisonment. It further outlaws the
supply of any substance for purposes of procuring a miscarriage.'>
Conversely, section 224 of the Penal Code provides:

A person is not criminally responsible for performing in good faith and with
reasonable care and skill a surgical operation upon any person for his or her
benefit, or upon an unborn child for the preservation of the mother’s life, if
the performance of the operation is reasonable, having regard to the
patient’s state at the time, and to all the circumstances of the case.

This section can protect a health worker if he or she can prove that
the medical abortion was carried out with reasonable care and in
good faith to save the life of the mother.

Nevertheless, these Penal Code provisions are restrictive and
archaic. The provisions of Uganda’s Penal Code Act were imported
from the Penal Code of India in 1950, which was an improvement on
the eighteenth century British penal law. However, while colonial
masters such as Britain have struck out such provisions from their
penal laws, they remain firmly entrenched in Uganda’s Penal Code.'®
Ngwena points out the irony in the fact that African countries
clamoured for self-rule and autonomy but have maintained restrictive
abortion provisions.” Furthermore, the case of Rex v Bourne,18
decided in 1938, ruled that the performance of an abortion to
preserve both the life and physical and mental health of a pregnant
woman was within the realm of lawful abortion.'® Subsequently, the
British Abortion Act of 1967 took into consideration the grounds
established by the Rex v Bourne decision, but also recognised socio-
economic circumstances as grounds for abortion. However, despite
being a British colony and thus adhering to common law system,
former British colonies such as Uganda have not revised their laws to
reflect such developments in the laws they inherited.?® Additionally,
activists assert that such ambiguous and archaic provisions create

14 ESCR Committee ‘Concluding Observations to Uganda’ E/C.12/UGA/CO/1, 8 July
2015.

15  Secs 141-143 of the Penal Code Act 1950, Cap 120.

16 S Tamale ‘Exploring the contours of African sexuality: Religion, law and power’
(2014) 14 African Human Rights Law Journal 163.

17 C Ngwena ‘An appraisal of abortion laws in Southern Africa from a reproductive
health rights perspective’ (2004) 32 Journal of Law, Medicine and Ethics 708-717.

18 (1939) 1 KB 687 or 3 All ER 615 (1938).

19  Rex v Bourne 1 King’s Bench 687, 3 All ER 615 (Central Criminal Court, London
1938).

20 Ngwena (n 17 above).
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room for confusion and uncertainty, and may discourage many health
workers from conducting medical abortions for fear of being
imprisoned.?!

Upon ratification of the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa (African
Women's Protocol), Uganda entered reservations to article 14(1)(a)
which calls upon states to respect and protect women’s rights to
control their fertility, and article (2)(c) of the Protocol, on medical
abortion mentioned above.22 Uganda interpreted article 14(1)(a) to
mean that women have the right to control their fertility regardless of
their marital status, while article 14(2)(c) was interpreted as conferring
an individual right to abortion, thus requiring the state party to
provide access to the procedure. Thus, Uganda maintained that it was
not bound by this article unless it complied with domestic legislation
pertaining to abortion.?3 Despite recommendations requesting
Uganda to withdraw this reservation and to revise its legislation on
termination of pregnancy, to date Uganda has not withdrawn its
reservation to the Protocol.?* Ngwena argues that the reservations to
the African Women'’s Protocol do not restrict abortion beyond the
grounds already laid out in domestic law, including the Penal Code.
Furthermore, the reservations to article 14 do not preclude the
application of other provisions in the Protocol as well as other treaties
that Uganda has ratified without reservations which address
themselves to issues of safe abortion.2>

Despite the vagueness of and confusion about the legal position, in
some instances abortion laws are actively enforced, leaving women,
girls and health workers vulnerable to law enforcement, with some
facing arrest, imprisonment and prosecution. According to a report
released by the Human Rights Awareness and Promotion Forum in
2016, at least 182 arrests were made on abortion-related charges

21 Guttmacher Institute ‘Abortion in Uganda, Fact sheet’ January 2013, https://
www.guttmacher.org/fact-sheet/abortion-uganda (accessed 1 February 2018).

22 Statement by Ms Hannah Forster, Executive Director, African Centre for
Democracy and Human Rights Studies and Chairperson of the NGO Forum
Steering Committee, at the official opening of the 50th ordinary session of the
African Commission on Human and Peoples’ Rights, The Gambia, 24 October
2011.

23 JL Asuagbor ‘Status of implementation of the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa’, Commissioner,
Special Rapporteur on the Rights of Women in Africa, African Commission on
Human and Peoples’ Rights 60th Meeting-Commission on the Status of Women
18 March 2016 para 5.

24  Report of the joint promotion mission undertaken to the Republic of Uganda
25-30 August 2013, presented at the 55th ordinary session of the African
Commission on Human and Peoples’ Rights, held from 28 April to 12 May 2014 in
Luanda, Angola 60.

25 C Ngwena ‘Taking women’s rights seriously: Using human rights to require state
implementation of domestic abortion laws in African countries with reference to
Uganda’ (2016) 60 Journal of African Law 129-131.
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from 2011 to 2014.26 The categories of people arrested included
women and girls who had undergone abortions; health workers who
had performed the abortions; and men who were involved in
procuring the abortion. Of the reported cases, very few are
prosecuted due to the difficulty in investigating abortlon cases as well
as the fact that complainants lose interest or are paid off.2

Durojaye and Ngwena emphasise that the human right to
reproductive health is meaningless if women faced with unwanted
pregnancies are forced to either become mothers or to resort to
unsafe abortions.?® It is also important to note that restricting
abortion does not reduce or stop it, but rather drives it underground,
thus elevating maternal mortality and morbidity rates as a result of
unsafe abortion.?? It is for reasons such as these that the abortion
figures are staggering. In 2015 the Standards and Guidelines on
Reducing Maternal Morbidity and Mortality from Unsafe Abortions in
Uganda were issued by the Ministry, aimed at ensuring access to
contraceptives, in this way preventing unsafe abortion.3® The
Guidelines were also aimed at laying down provisions for the safe
termination of pregnancy and post-abortion care. However, their
dissemination was put on hold as the Ministry of Health felt that it was
necessary to consult with various stakeholders, especially religious
leaders.

Therefore, the law should be revised and clarified so as to directly
respond to and address unsafe abortions as a cause of maternal
mortality and morbidity in Uganda. Understandably, in 2017 a
petition was brought before the Constitutional Court challenging the
failure of the state of Uganda to make a law regulating the
termination of pregnancy. The petitioners alleged that the existing
law did not protect young girls and women who found themselves
with unwanted pregnancies, thus prompting them to resort to unsafe
abortions. The petitioners demanded the interpretation of article
22(2) on termination of pregnancy as well as the creation of a
framework which would enable Parllament to discuss, formulate and
enact a law on termination of pregnancy.3? The petition is yet to be
addressed. Finally, when seeking to reform abortion laws, the focus

26 Human Rights Awareness and Promotion Forum ‘The enforcement of criminal
abortion laws in Uganda and its impact on the human rights of women and
health workers’ Final Version, December 2016, IX-XI.

27  As above.

28 C Ngwena & E Durojaye (eds) Strengthening the protection of sexual and
reproductive health and rights in the African region through human rights (2014) 5.

29 C Zampus & | Todd-Gher ‘Abortion and the European Convention on Human
Rights: A lens for abortion and advocacy in Africa’ in Ngwena & Durojaye (n 28
above) 80.

30 Human Rights Awareness and Promotion Forum (n 26 above) 16.

31 As above.

32 Centre for Health, Human Rights and Development (CEHURD) Prof Ben K
Twinomugisha & Dr Rose Nakayi v Attorney-General of Uganda Constitutional
Petition 10 of 2017.
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should go beyond merely reforming the law to their implementation.
Otherwise, legalising abortion without putting in place an elaborate
implementation framework, especially for women who are socio-
economically challenged or who lack adequate knowledge and
autonomy, often proves to be mere tokenism.33 Therefore, beyond
adopting laws, steps should be taken to train health care professionals
in the provision of accessible services; to allocate sufficient resources
based on availability; to de-stigmatise and eliminate discrimination
around abortion-related services; and to provide community
education on safe abortion and the availability of safe abortion
services.

3 Legal accountability

Accountability is a word that is commonly used even though its use
often does not translate into elaboration or implementation. As put by
Boven, the term ‘accountability’ always is reserved for the titles of
governance texts and often is not even mentioned in the texts. He
compares it to a ‘garbage can filled with good intentions’ as it is often
not used for _purposes of analysis but rather for vague aspirations of
governance.”” Accountability has three V|taI elements, namely,
responsibility, answerab|I|ty and enforcement.3® Schedler asserts that
accountability is the requirement that power should be exercised in a
transparent manner as well as demanding that those in power justify
their acts;3’ that answerability involves the right to receive all
necessary information and the duty of those in power to justify their
actions. Furthermore, enforcement is an integral aspect of
accountability as it emphasises that improper behaviour should not go
unpunished, otherwise accountability would be V|ewed merely as
window dressing and not as a real restraint on power.38 In defining
accountability, Joshi and Houtzager emphasise that some form of
agreement has emerged about the vital elements that make up the
accountability relationship, namely, the set of standards upon which
performance is measured; information and justification for actions
taken; and sanctioning or recognising behaviour where appropriate.3°

33 Ngwena (n 25 above) 113.

34 Ngwena 131.

35 M Bovens ‘Public accountability: A framework for the analysis and assessment of
accountability arrangements in the public domain’ unpublished paper, Utrecht
School of Governance, Utrecht University, The Netherlands, 2005 4.

36 Office of the United Nations High Commissioner for Human Rights ‘Who will be
accountable: Human rights and the post-2015 development agenda’ New York
and Geneva 2013.

37 A Schedler et al (eds) The self-restraining state: Power and accountability in new
democracies (1999).

38 Schedler et al (n 37 above) 14-17.

39 A Joshi & PP Houtzager ‘Widgets or watchdogs? Conceptual explorations in social
accountability’ (2012) 14 Public Management Review 151.
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Hunt explains that accountability allows individuals and
communities to understand how those with responsibilities have
implemented their duties, enables those with power to explain and
justify the actions they have taken and, where shortcomlngs have
been identified, accountability calls for them to be redressed.*" Yamin
cautions that accountability goes beyond merely apportioning blame
and punishing those responsible to developing a dynamic system
comprising shared roles and responsibilities between rights holders
and duty bearers, where shortcomings can from time to time be
reviewed and remedied.*

Accountability necessitates numerous forms of oversight and
review, including admlnlstratlve social, political, international and
national legal accountability.*? National legal accountability is a vital
form of accountability. The ability of people to seek remedies to
correct violations is the benchmark of accountability. The realisation of
legal accountability requires that public authorities and institutions
put in place adequate remedial and corrective measures for those
whose rights have been violated. In the case of LC v Peru, the
Committee on the Elimination of Discrimination against Women
(CEDAW Committee) noted that even though the CEDAW does not
expressly mention the ‘right to a remedy’, it is implicit in articles 12
and 2(c) which provide that state parties should put in place
procedures aimed at the protection of women'’s rights on an equal
basis with those of men. These should include legal avenues, national
tribunals as well as public institutions aimed at protecting women
against any form of discrimination. Furthermore, article 2(f) calls upon
the state to take all necessary measures, including legislation, to
modify and abolish existing laws, customs, practices and regulations
that are discriminatory towards women. 43 Similarly, in the case of
Alyne v Brazil, the Committee pointed out that the state had failed to
provide adequate judicial remedies and protection by not initiating
proceedings to hold responsible those who had failed to provide
timely and adequate medical care for Ms Alyne da Silva. The
Committee emphasised that adequate sanctions must be imposed on
health professionals who violate women’s reproductive health
rights. 4

40 P Hunt & G Backman ‘Health systems and the right to the highest attainable
standard of health’ (2008) 10 Health and Human Rights 80 at 89.

41 AE Yamin ‘Towards transformative accountability: Applying a rights-based
approach’ (2010) 7 International Journal of Human Rights 97.

42 United Nations General Assembly ‘Technical guidance on the application of a
human rights-based approach to the implementation of policies and programmes
to reduce preventable maternal morbidity and mortality’ Human Rights Council,
20th session, A/HRC/21/22, 2 July 2012 paras 74-75.

43  CEDAW Committee LC v Peru, C/50/22/2009, 4 November 2011 para 8.16-9.

44 CEDAW Committee Alyne da Silva Pimentel Teixeira v Brazil C/49/D/17/2008,
10 August 2011 paras 7(8) & 8(2).



ACCOUNTABILITY TO REDUCE MATERNAL MORTALITY AND MORBIDITY IN UGANDA 131

3.1 Adjudication of maternal health cases in Ugandan courts

The judicial sector has a pivotal role to play in upholding
accountability. Article 137(1) of the Constitution provides that ‘[a]ny
question as to the interpretation of this Constitution shall be
determined by the Court of Appeal sitting as the Constitutional
Court’. Article 137(3) states that any person who claims that an Act of
Parliament or any other law or anything done by a person or authority
is not in line with the constitutional provisions may petition the
Constitutional Court for a declaration to the effect or for redress.
Article 137(4) states that, if after the determination of the petition
under clause (3), the Constitutional Court considers that there is a
need for redress, the Court may grant an order for redress or refer the
matter to the High Court to determine the suitable redress. The
Constitutional Court’s jurisdiction in line with article 137 as well as
article 50, which is discussed in greater detail below, has been the
subject of several cases. In Attorney General v Major General David
Tinyefuza,*® Justice Kanyeihamba stated:

In my opinion there is a difference between applying and enforcing the
provisions of the Constitution and interpreting it. Whereas any court of law
and tribunals with competent jurisdiction may be moved by litigants in
ordinary suits, applications or motions to hear complaints and determine
the rights and freedoms enshrined in the Constitution and other laws
under article 137, only the Court of Appeal sitting as the Constitutional
Court may be petitioned to interpret the Constitution with a right to
appeal to this Court as the appellate court of last resort ... the concurrent
originaIJ’urisdiction of the Constitutional Court can only arise and be
exercised if the petition also raises questions as to the interpretation of the
Constitution as the primary objective or objectives of the petition. To hold
otherwise might lead to injustice and some situations manifest absurdity.

In Ismail Serugo v Kampala City Council,*® the Court held that the
Constitutional Court should normally be involved only in matters
requiring the interpretation of the Constitution under article 137 of
the Constitution. The same position was taken in Dr James Rwanyarare
& Others v Attorney-General,*” where the Court noted:

In our view petitions for enforcement of rights and freedoms under article
50 do not belong to this Court ... It seems clear that this court will deal
with matters falling under article 50 only by way of reference made to it
under article 137(6) which states that ‘[w]here any question is referred to
the Constitutional Court under article 137(5) the Constitutional Court shall
give its decision on the question and the Court in question shall dispose of
the case in accordance with that decision ..." This court has no jurisdiction
in matters not covered under article 137 of the Constitution.

The CEHURD case*® was brought in terms of article 137 of the
Constitution. The case concerned the death of two women from

45  Supreme Court Constitutional Appeal 1 of 1997.

46  Constitutional Appeal 2/98 SC (1998).

47  Constitutional Petition 7 of 2002 [2004] UGCC 5 (16 November 2004).

48  Centre for Human Rights and Development (CEHURD) & Others v Attorney-General
UGCC Constitutional Petition 16 of 2011, decided 5 June 2012.
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maternity-related causes in two different hospitals.*> CEHURD alleged
that the failure by the government to provide basic medical services in
the two hospitals, leading to the avoidable death of the two mothers,
was a violation of their right to life (article 22); respect for human
dignity and protection from inhuman treatment (article 24); women’s
rights (article 33); amendment 8A; as well as the various health
provisions set out in the National Objectives and Directive Principles
of State Policy. The court also sought to establish whether the case fell
under article 45 which prescribes that ‘[t]lhe rights, duties,
declarations and guarantees related to fundamental and other human
rights and freedoms specifically mentioned in this chapter shall not be
regarded as excluding others not specifically mentioned’.

While raising preliminary objections, the state maintained that the
case could not be decided by the court as it asked ‘political questions’
that were in the jurisdiction of the legislature and the executive. Thus,
by adjudicating the case, the court would be concerning itself with
issues that were not in their jurisdiction and, thus, would infringe on
the principle of separation of powers. The court agreed with the state
and dismissed the case.

As a result of the dismissal of the CEHURD case bsy the
Constitutional Court, it was appealed to the Supreme Court.”® The
Supreme Court reiterated the role of the Constitutional Court as per
article 137. On the issue that the petition did not raise issues calling
for constitutional interpretation, the Supreme Court pointed out that
according to their pleadings, the appellants had clearly specified the
acts and omissions by the government and the health workers which
they maintained were inconsistent with the Constitution. The
particular provisions of the Constitution that the government and its
health workers were alleged to have violated were also spelt out. The
appellants further asked for specific declarations as well as redress. The
Supreme Court ruled that the matters raised competent questions for
the Court to hear and interpret, to ascertain whether the petitioners’
allegations warranted the Constitutional Court to issue the
declarations or grant the redress sought for by the petitioners as per
article 137 of the Constitution. On this ground, the Supreme Court
noted that the Constitutional Court had erred in its decision.”’

The other issue, which was the main bone of contention, was that
of the ‘political question’. The judge referred to article 137(1) of the
Constitution. For_emphasis, she cited Paul Semwogerere & Others v
Attorney-Gem’:‘ral,52 where it was decided that article 137(1)
empowers the courts with unreserved jurisdiction to entertain any

49  CEHURD & Others v Attorney-General (n 48 above).

50 Centre for Human Rights and Development (CEHURD) & Others v Attorney-General
UGSC Constitutional Appeal 1 of 2013, decided 30 October 2015.

51 As above.

52 Paul K Semogerere & Others v Attorney-General (Constitutional Appeal 1 of 2002)
(2004) UGSC 10 (28 January 2004).
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question pertaining to the interpretation of any constitutional
provision. Thus, with regard to interpretation, the Court’s powers are
unlimited and unencumbered. She further added that article
137(3)(b) stated that any person who claims that any act or omission
by any person or authority contravenes a provision of the Constitution
may petition the Constitutional Court for redress or a declaration to
that effect where applicable. Therefore, based on these grounds, the
Supreme Court unanimously ruled on 30 October 2015 that the
Constitutional Court hear the petition based on its merits.®

The inclusion of other violated rights in the case is based on the
principle of the interrelated nature of rights which presupposes that
rights are interdependent and, therefore, the violation of one right
often inevitably triggers the violation of several others. This approach
is even more vital in cases where the main right in question is not
provided for in the Bill of Rights. The right to health is not provided
for in Chapter 4 (fundamental and other human rights and freedoms)
but rather is reserved for the section on National Objectives and
Directive Principles of State Policy. In its first Concluding Observation
to Uganda, the ESCR Committee clearly pointed out the need for the
inclusion of the right to health in Uganda’s Bill of Rights as well as in
other laws where necessary.>* The Technical Guidance on Maternal
Mortality and Morbidity also emphasised that among the steps that
need to be taken in order to empower women to claim their rights is
the express recognition of the right to health, including sexual and
reproductive health, in constitutions and other legislations. This
should be accompanied by the putting in place of effectlve
accountability mechanisms in case these rights have been violated.?
Similarly, the recently-adopted General Comment 22 on Sexual and
Reproductive Health Rights calls upon states to enshrine the right to
sexual and reproductive health in the justiciable parts of the
Constitution at the national level, pointing out to lawyers, judges and
prosecutors that this right can be enforced.

Another issue that courts tend to side-line is the position of article
8A of the Constitution. In order to elevate the status of the Directive
Principles, an amendment to the Constitution in terms of article
8(A)(1) was added in 2005. The amendment points out that ‘Uganda
shall be governed based on principles of national interest and
common good enshrined in the National Objectives and Principles of
State Policy’.>” Margaret Zziwa justified the inclusion of this clause by

53 Asabove.

54  ESCR Committee Concluding Observations to Uganda (n 14 above).

55  United Nations General Assembly (n 42 above) para 12.

56 ESCR Committee General Comment 22 on the Right to Sexual and Reproductive
Health (art 12 of the ICESCR) E/C 12/GC/22, 2 May 2016, para 64.

57 The Constitution (Amendment) Act 2005 insertion of art 8A.
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stating:58

In order to strengthen the culture and spirit of nationalism, it is important
to have the minimum interests or the minimum elements ... to be the
guiding principles of state policy. And these interests must be stated in the
justifiable part of the Constitution in order to give them a permanent
feature, which must be implemented by all government agencies.

The issue of National Objectives and Directive Principles of State
Policy is not restricted to Uganda. Elsewhere courts have used the
principle of the interdependent nature of rights to argue cases usually
reserved for this section. Okeke argues that in an ideal situation, all
the constitut|onal provisions should be ]ust|C|abIe as well as
enforceable.®® In the case of Olga Tellis,°® concerning the forceful
eviction as well as the demolition of the structures of slum dwellers,
the Indian Supreme Court maintained that the right to life was
inclusive of the right to livelihood because no person can live without
the basic means of living. Thus, the Court turned the right to
livelihood, which appears in the Directive Principles of State Policy,
into an enforceable right. Even though the Court declined to provide
the remedies requested by the applicants, this is an example of using
constitutionally-recognised civil and political rights in advocating
social rights. “Similarly, in the Nayadu case,®' the Court broadly
interpreted article 21 (the right to life) of the Indian Constitution as
encompassing the right to water. The Court emphasised that it was
incumbent upon the state under article 21 of the Indian Constitution
to ensure access to clean drinking water for the Indian population.
Ghana took a much bolder step by directly declaring that the
Directive Principles of State Policy were justiciable in the case of
Ghana Lotto Operators Assoc:atlon which had been decided by the
Supreme Court in 2008.9%2 The Court held that the economic, social
and cultural rights spelt out in Chapter six of the Ghanaian
Constitution, which provides for the Dlrectlve Principles of State
Policy, are themselves assumed to be justiciable.®

The CEHURD & Others v Attorney-General case sought to resolve
issues such as the position of article 8A (on National Objectives and
Directive Principles of State Policy). By dismissing the case, the
opportunity to elaborate on such issues was lost. It remains to be seen
how the Constitutional Court will resolve the case. It is hoped that it

58 Parliament of the Republic of Uganda (2005) Hansard Report 15 August 2005,
http://www.parliament.go.ug/new/index.php/documents-and-reports/daily-
hansard (accessed 20 October 2013).

59 GN Okeke & C Okeke ‘The justiciability of the non-justiciable constitutional policy
of governance of Nigeria’ (2013) 7 IOSR Journal of Humanities and Social Sciences

60 Olga Tellis & Others v Bombay Municipal Corporation & Others ETC 10 July 1985
SCR 51 2.1-2.2.

61 AP Pollution Control Board v Prof MV Nayudu 2000 SCALE 354 para 3.

62 Ghana Lotto Operators Association & Others v National Lottery Authority (2009) 3
SCGLR 235.

63 As above.
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will take a broad rather than a restricted understanding of the position
of maternal health rights in the Constitution and other related
legislation.

Another important case was brought before the High Court by
CEHURD (CEHURD & Others v Nakaseke District Local Government)
this case, Mugerwa David together with CEHURD accused Nakaseke
District Local Government of negligence which had led to the death,
caused by obstructed labour, of his wife, Nanteza Irene, leaving
behind three dependants. It was alleged that Nanteza had come to
the hospital in the advanced stages of labour and after observation
she was found to be undergoing obstructed labour. However, the
doctor on duty was not at the hospital and only returned after more
than four hours from the time when the mother was diagnosed. As a
result, eight hours after she had arrived at the hospital, Nanteza
passed away before surgery could be performed. The judge ruled that
the failure to promptly attend to Nanteza, as a result of the absence of
the doctor on duty, was a violation of her right to basic medical care.
The hospital was ordered to pay damages to her family in the amount
of 35 million shillings.

The Nakaseke judgment was a mixture of a cause of action based
on negligence and an action based on the violation of
constitutionally-guaranteed rights provided for under artlcle 50 of the
Constitution dealing with the enforcement of rights.®> Therefore, the
Court could have ruled on the matter by solely relying on the cause of
action in negligence. Indeed, the Court found that the doctor had
caused the death of the deceased by neglecting his duty to care for
her. However, the judge also ruled that the failure to promptly
provide medical care to the deceased was a violation of her maternal
health rights as well as her right to basic medical care.

Article 50 is another important provision as far as ensuring access to
justice as well as strategic litigation are concerned. Article 50(1)
provides that ‘[a]ny person who claims that a fundamental or other
right or freedom guaranteed under this Constitution has been
infringed or threatened, is entitled to apply to a competent court for
redress which may include compensation’. It also gives the courts the
power to 6provide redress, including compensations, declarations and
damages.®® Article 50(2) empowers both individuals and
organisations to bring an action on the ground of the violation of
another person’s human rights. Indeed, the maternal health cases

64  Centre for Health, Human Rights and Development & Others v Nakaseke District Local
Government UHC Civil Suit 111 of 2012, decided 30 April 2015.

65 ‘Ugandan High Court finds human rights violations where a pregnant woman
died of a ruptured uterus and blood loss while in labour’ Legal Grounds lll, Case
20, http://www.law.utoronto.ca/utfl_file/count/documents/reprohealth/lg-20_
cehurd_nakaseke_uganda.pdf (accessed 10 December 2017).

66 CEHURD ’Litigating maternal health rights in Uganda: What civil society groups
must know’ September 2013 15.
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mentioned above were brought by a civil society organization
(CEHURD) on behalf of vulnerable individuals.

Article 50(4) states that Parliament shall make laws for the
enforcement of rights and freedoms in this chapter. The fact that
Parliament has not yet enacted a comprehensive law on the
enforcement of rights has posed a challenge. In the Bukenya case®’
the petitioners were appealing the Constitutional Court decision
which had declared the Fundamental Rights and Freedoms
(Enforcement Procedures) 2008 unconstitutional on the basis that
they had been produced by the Rules Committee rather than
Parliament, thus contravening article 50(4) of the Constitution. The
Supreme Court ruled that the Procedures were constitutional and that
the Rules Committee had acted within its powers in providing for a
procedure to seek redress for violations of fundamental rights and
freedoms under article 50(1). The Court also stressed that by
invalidating the Procedures, the Constitutional Court had created a
scenario where anyone who wanted to seek redress under article
50(1) for human rights violations had no recourse to courts until
Parliament enacted a law under article 50(4). At the same time, the
Court was exasperated by the fact that 22 years after the enactment
of the Constitution, Parliament had not yet enacted a comprehensive
law for the enforcement of rights.

Another issue of contention is the procedure to be followed in
bringing cases under article 50 of the Constitution. Normally the
procedure for bringing cases to the High Court is by plaint. This
procedure is quite lengthy as it has to be supported by a summary of
evidence; a list of authorities to be relied on; a list of witnesses; and
any documents relating to the violation should be availed to support
the claim.%8 However, in the Charles Harry Twagira case,6 the
Supreme Court overturned the Constitutional Court ruling which had
held that an action could only go to the High Court under article 50
of the Constitution on a plaint. The judge stated:

In my considered opinion, a person who claims that a fundamental or
other right or freedom guaranteed under the Constitution has been
infringed can institute an action in a competent court by plaint or can seek
declarations by notice of motion depending on the facts of complaint
within the meaning of article 50.

Nonetheless, all these contentions and positions can be confusing to
those wishing to bring human rights cases before courts. This calls for
the speedy enactment of a comprehensive law on the enforcement of
fundamental rights and freedoms by Parliament as required by article
50(4) of the Constitution and as emphasised in the Bukenya case. In

67 Bukenya v Attorney-General UGSC Constitutional Appeal 3 of 2011 [2017] 18
(22 May 2017).

68 As above.

69  Charles Harry Twagira v Uganda UGSC Criminal Appeal 27 of 2003 [2005] 14
(3 August 2005).
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the meantime, courts should ensure that the position taken serves the
purpose of expanding rather than limiting access to courts of people
whose rights have been violated.

Ultimately, the adjudication of cases pertaining to maternal death
and morbidity is an uphill task, especially in the context of Uganda
where the justiciability of the right to health remains in question. As
highlighted by Ngwena, in the absence of a succinct constitutional
mandate, courts are in murky waters when it comes to the
adjudication of the right to health. Even where there is a
constitutional mandate, courts may be restrained in order not to seem
to be entering into the realm of the executive.”® The prioritisation of
economic, social and cultural rights also starts from the curriculum for
legal practitioners. As noted by Onyango, the challenge with the
enforcement of economic, social and cultural rights starts with law
schools where the field hardly features in regular curricula. This creates
a challenge of lawyers who lack the required skills to successfully
litigate economic, social and cultural rights cases.”"

Furthermore, formal judicial structures such as courts of law are
often perceived by rural or local communities as removed from their
daily-lived experiences. A series of factors, such as high illiteracy, a
lack of awareness about court operations, high poverty levels (the
inability to afford legal fees) and accessibility to courts, especially in
the rural areas, prevent women from accessing the legal structures.”?
It is estimated that over 85 per cent of lawyers are concentrated in
Kampala, leaving about 84 per cent of the population without
adequate access to legal representation. The ma;ority have to rely on
other forms, such as the Local Council Courts.”3 The courts at the
lower levels (Local Council Courts and Magistrate’s Courts), which are
often more accessible to the communities, are fraught with numerous
challenges including understaffing, underqualified staff, insufficient
physical structures and pervasively high levels of corruption.”*
Ultimately, for judicial accountability to be realised, courts should
develop both the constitutional but, more importantly, the
institutional capability to adjudicate maternal health issues.”>

70  C Ngwena ‘Scope and limits of judicialisation of the constitutional right to health
in South Africa: An appraisal of key cases with particular reference to justiciability’
(2013) 14 Journal of Health Law 43-64.

71 ] Oloka-Onyango When courts do politics: Public interest law and litigation in East
Africa (2017) 180.

72 ‘Rural women and access to justice’ FAO’s contribution to a Committee on All
Forms of Discrimination against Women (CEDAW) half-day general discussion on
access to justice, Geneva, 18 February 2013 5. Action Aid ‘Strategies for success
access to justice for women’ (2011) 8, http://www.actionaid.org/publications/
strategies-success-access-justice-women?width=960&inline=true (accessed 11 July
2016). Uganda, Draft National Legal Aid Policy, 2012 para 2.

73 Draft National Legal Aid Policy (n 72 above) para 25.

74 ‘The hierarchy composition and functions of courts in Uganda’ http://
lawschoolguide.blogspot.co.za/2011/03/heirachy-composition-and-function-
of.html (accessed 5 July 2016).

75 Ngwena (n 70 above) 43-64.
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3.2 Role of the Uganda Human Rights Commission in promoting
legal accountability

Apart from the courts, the Uganda Human Rights Commission
(Commission) is an essential accountability organ with a protective
and promotional mandate. 76 A vital contribution by a human rights
commission is that it provides for more innovative ways of upholding
human rights.”” Some consider courts of law as too formal, foIIowmg
strict bureaucratic guidelines, being costly and time-consuming, all of
which can become impediments to accessing justice. On the other
hand, human rights commissions employ numerous methods such as
mediation, the formal court system procedures and awareness raising,
and often are more accessible and affordable to a greater part of the
population. Some of the remedial measures used, such as medlat|on
have similarities to the African conflict-resolution approach

The Guidelines establishing the Commission state that its decisions
shall have the same effect as that of the court and shall be enforced in
the same manner.”? Therefore, article 53 of the Constitution sets out
that upon a determination that there has been an infringement of any
human right, the Commission may order the release of an
imprisoned/detained person; compensation; or any legal redress or
remedy. A person who is dissatisfied with the order of the
Commission may appeal before the High Court and the Commission
may not investigate any matter pending before a court or judicial
tribunal.

The Commission has a tribunal which receives, investigates, hears
and resolves complaints, a mandate bestowed upon it by article 52(1)
of the Constitution. In 2014/2015, it resolved 138 complaints in
favour of the complainants and dismissed 68. In line with the right to
health, all 12 complaints received were based on discrimination on
the grounds of HIV. The Commission attributed the increase in
complaints from the five recorded in the previous year to awareness as
a result of improved sensitisation on the right to health. The
prioritisation of the right to health through measures such as
functionalising a right to health unit has increased awareness of health
as a right and not simply a commodity, leading to the gradual
increase in health-related complaints to the Commission. In 2016, a
complaint was lodged with the Commission against Kiboga Local
Government, alleging its failure to avail timely emergency obstetric

76  Art 52 Constitution of the Republic of Uganda, 1995.

77  CP Maina ‘Human rights commissions in Africa: Lessons and challenges’ in A Bosl
& | Diescho (eds) Human rights in Africa: legal perspectives on their protection and
promotion (2009) 351.

78 Uganda Human Rights Commission 17th Annual Report to the Parliament of
Uganda (2014) 30-32.

79 ] Hatchard ‘A new breed of institution: The development of human rights
commissions in Commonwealth Africa with particular reference to the Uganda
Human Rights Commission’ (1999) 32 Comparative and International Law Journal
of Southern Africa 41-46.
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care to the complainant’s spouse, thereby violating her right to health
and life.®

Upon receipt of a complaint, the Commission gathers information

either from individuals or organisations working at grassroots level in a
bid to verify the information, and then proceeds to resolve the issue.
In order to effectively reach the general population, the Commission
has opened up branches and established toll-free lines in all its reglons
of operation, which people can use to report any type of complaint.
It thus operates as a channel between the people and the
government. The Commission then provides feedback to those who
have forwarded complaints either by holding legal proceedings and
mediation or contacting the purported violator.

In fulfilling its promotional mandate, the Commission in 2008
established a right to health unit which is charged with sensitising
citizens on the right to health, monitoring violations in the health
sector and ensuring that those whose rights have been violated have
access to adequate remedies.82 In 2016 the Commission dedicated its
most recent annual report to maternal and reproductive health in
contrast to previous reports which focused generally on the right to
health. It has also annually increased the number of health facilities
that it monitors although the number reduced considerably in 2016
as a result of a reduction in funding for the operations of the
Commission.83

The Commission has also taken to informing stakeholders on the
right to health through workshops and conferences. For instance,
towards the end of 2015 it organised a multi-stakeholder meeting
aimed at discussing the status of implementation of the Universal Peer
Review (UPR) recommendations pertaining to the right to health.34 As
a result of that and other related fora, in preparation for the
upcoming UPR review of Uganda in 2016, the commission prepared a
report on the implementation of UPR recommendations as well as the
remaining issues or gaps that need to be addressed. In line with
maternal health, the Commission pointed out the inadequate funding
of the health sector budget which affects the number of skilled birth
attendants, especially in the hard-to-reach areas, the unavailability of

80 Uganda Human Rights Commission 19th Annual Report to the Parliament of
Uganda (2016) 117.

81 Uganda Human Rights Commission Report (n 80 above) VI 15.

82 C Businge ‘Health unit launched’ The New Vision 30 September 2008, http://
www.newvision.co.ug/new_vision/news/1180102/health-rights-unit-launched
(accessed 11 July 2016).

83 Uganda Human Rights Commission (n 80 above) 116.

84 Uganda Human Rights Commission ‘UNHRC holds a multi-stakeholder meeting
on the status of implementation of the Universal Periodic Review
Recommendations on the Right to Health’ 27 November 2015, http://uhrc.ug/
uhrc-holds-national-multi-stakeholder-meeting-status-implementation-universal-
periodic-review (accessed 11 July 2016).
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emergency obstetric care services in health facilities and the non-
reporting of maternal deaths, especially in private facilities.®>

However, the Commission is not without challenges, among which
are the limited resources availed to it by the government in order to
conduct its country-wide operations; insufficient human rights
personnel (commissioners) to hear cases; and the very slow or
sometlmes non payment of compensation to victims of human rights
violations.8® These challenges get in the way of the effective fulfilment
of its mandate towards reducing preventable maternal mortality and
morbidity.

4 Role of other forms of accountability

The emphasis of human rights accountability has been on remedying
violations through formal justice systems, which forms a vital aspect of
horizontal accountability. It is for this reason that rights holders will
prlmarlly con5|der going to courts of law when their rights have been
violated.8” With the increasing judicialisation of economic, social and
cultural rights, such as the right to health, courts have been able to
receive cases and provide remedies. However, human rights
accountability should not be perceived as a product only to be
understood and interpreted by lawyers. This is because law is derived
from and interlinked with social, cultural and political developments
and, thus, should be |nterpreted in terms of the |nterrelat|onsh|ps
between Iaw social sciences, and political and cultural fields.88 In
applying accountability, various forms of accountability need to
complement legal accountability to address maternal mortality and
morbidity. Some of the most vital forms are administrative and social
accountability.

4.1 Administrative accountability

Administrative accountability entails the establishment of standard
guidelines and norms within the health facilities and within the
Ministry of Health aimed at making subordinates accountable to their
superiors, and these should often be monitored by an institution with
no conflict of interest. Administrative accountability aims at improving
the performance of health systems. While other forms of
accountability, such as legal, political and social accountability, are
external, administrative accountability allows for the direct interaction
with systems to improve their operation. The implementation of this

85 Uganda Human Rights Commission ‘NHRI submission for Uganda’s second
Universal Periodic Review’ October 2016, para 15.

86 Maina (n 77 above) 361-362.

87 OHCHR (n 36 above) 39-42.

88 M Darrow & A Tomas ‘Power, capture and conflict: A call for human rights
accountability in development co-operation’ (2005) 27 Human Rights Quarterly
484-485.
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form of accountability requires the setting up of structures right from
the Ministry to the lowest health facility to ensure that the policies in
place are being implemented, the allocated funds are put to their
most appropriate use and identified shortcomings are remedied.

Regulatory institutions, such as Health Service Commission; the
Uganda Medical and Dental Practitioners Council (UMDPC); the
Uganda Nurses and Midwives Council (UNMC); the Allied Health
Professional Council (AHPC); and the Pharmacy Council of Uganda
also have a vital role to play in upholding accountability. From time to
time, the Uganda Medical and Dental Practitioners Council has used
its quasi-judicial role to investigate and give rulings on allegations of
professional misconduct against medical practitioners.8? However,
these regulatory institutions report challenges of being underfunded
and under-facilitated, which limits the effective execution of their
accountability role.”°

The functionalisation and improvement of various complaints
mechanisms at the health facilities is another way of improving
administrative accountability. Government has established complaints
mechanisms at various health facilities, such as suggestion boxes, toll-
free lines and email addresses, through which complaints should be
addressed. However, these are almost non-operational. A survey
conducted in Uganda on client satisfaction with services in Uganda’s
public health facilities in 27 districts revealed that in most districts
there is an absence of a co-ordinated or institutional approach of
dealing with complaints by health facilities.”" It further revealed that
only 27 per cent of the respondents had at one time made a
complaint using the formal channels for conveying grievances. There
are numerous instances where the complaints are not addressed by
the health system, which greatly discourages communities from
expressing their grievances.

Private actors are also a vital aspect of administrative accountability.
Article 20(2) of the Constitution provides that all organs of
government, agencies and all persons shall respect, promote and
uphold the rights and freedoms enshrined therein. In 2010 it was
estimated that private health providers constituted 22,5 per cent of all
health care providers in Uganda, most of them located in towns, and
the number of private hospitals was con5|derably on the increase, with
23 recorded in 2012 compared to nine in 2011.%3 Half of the doctors
working in the private sector were also working in government

89 BK Twinomugisha Fundamentals of health law in Uganda (2015) 150-156.

90 Ministry of Health ‘Road map for accelerating the reduction of maternal and
neonatal mortality and morbidity in Uganda’ 2007-2015 11.

91 Uganda National Health Consumer/Users Organisation ‘Client satisfactions with
services in Uganda’s public health facilities: A study by the Medicines Transparency
Alliance (MeTA)" Uganda, February 2014 VII.

92 Uganda National Health Consumer/Users Organisation (n 91 above) 7.

93  SWECARE Foundation ‘Uganda health and partnership opportunities’” August 2013
30-32.
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hospltals while the majority of nurses worked full-time in the private
sector.’* Of concern is the fact that households contributed the
largest proportion of health expenditure through out-of-pocket
expenditure. > With the exception of non-profit organisations, the
aim of private-profit entities is to make money and not to provide for
affordable health care. As a result, the privatisation of health serV|ces
has increased costs, thus decreasing access to health care.?® This is
characterised by a reliance on private prowders as well as out-of-
pocket payments at the point of service.®” The complexity of the
private sector in Uganda also poses a challenge in its classification
with some informal for-profit and small-scale prowders who are often
unlicensed, untrained, unregulated and uninspected.’

The Alyne v Brazil case mentioned above emphasised the
government’s oversight role with regard to private health practitioners
by refuting the state’s claim that it could not be held liable for the
inadequacy and the poor quality of care at the private health care
institution in question. It emphasised that the state was directly
responsible for the actions of private institutions and, thus, it had the
duty to monitor and regulate these. The state was also reminded of
article 2(e) of the CEDAW, which emphasises that it has an obligation
to take measures towards ensuring that private actor activities, in line
with health policies, are appropriate. Subsequently, the Committee
recommended that the state ensures that private health facilities
comply with international and national standards on reproductive
health care.®®

4.2  Social accountability

Social accountability includes initiatives by citizens, as well as civil
society, aimed at holding duty bearers (government officials, service
providers and politicians) responsible for providlngI services that they
have committed to avail to the community. There is the
implication that the increased involvement of citizens will foster public
actors to be answerable to citizens for action taken or not taken and
may be sanctloned in cases of failure to respond to these demands
(enforcement) ]oshl and Houtzager state that social accountability

94  As above.

95 As above.

96 A Chapman ‘The impact of reliance on private sector health services on the rights
to health’ (2014) 16 Health and Human Rights 122-134.

97  As above.

98 Chapman (n 96 above) 120.

99  Alyne da Silva v Brazil (n 44 above) paras 7(5) & 8(2).

100 E Peruzzotti & C Smulovitz (eds) Enforcing the rule of law: Enforcing social
accountability in new Latin American democracies (2006) 9-11; NG Jayal ‘New
directions in theorising social accountability?” (2008) 38 Institute of Development
Studies 107.

101 V Boydell & | Keesbury | ‘Improving family planning and reproductive health
programmes? A review of the literature’ The Evidence Project October 2014 1-2 6.
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is an ongoing or sustained engagement of policy makers or state
agencies by collective actors for actions taken or not taken, which is
influenced by historical as well as current factors.'%2

Citizens as well as civil society may undertake a series of strategies
together to ensure that policy makers are responsive to challenges
raised, including social mobilisation media and complaints
mechanisms at health facilities.'® In addition to seeking legal
remedies in the CEHURD case, CEHURD utilised massive social
mobilisation, including various members of civil society, such as the
Coalition to End Maternal Mortality in Uganda, the media, members
of the academia, as well as the general public, to seek justice for
thousands of vulnerable women who die from preventable causes
while attempting to give birth.'%4 Social mobilisation is especially
important in the Ugandan context where access to courts faces
several challenges, ranging from the non-provision for socio-economic
rights as fully justiciable rights; compliance with court judgments;
poverty; ignorance (lack of access to information); and high legal fees
that prevent marglnallsed sections of the population from accessing
the courts.’®> Even in countries such as South Africa that have made
socio-economic rights fully justiciable, litigation on its own, without
social mobilisation, may not bring about the required change.'® For
example, in the ground-breaking case of Grootboom,'”” despite
success in Court, the applicant died seven years after the handing
down of the gudgment without a home but still in a shack in
Wallacedene.

One success story of combining litigation with social mobilisation is
the South African TAC case,'%? in which the government was ordered
not to restrict the availability of a certain drug to a few research
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centres, but to ensure that all expectant mothers living with HIV have
access to this essential drug. Beyond the case, the TAC campaign
mobilised a social movement inclusive of poor and black people living
with HIV which attracted massive media coverage, enabling the
amplification of the issues to a national as well as international
case.'% The campaign also worked with researchers in the
development of alternative policies and plans that would meet the
‘reasonableness’ criteria that have been emphasised in South African
courts. These factors have been lauded for having contributed to the
compliance with the judgment as well as the success of the campaign.
Subsequently, poor people became personally and socially
empowered and thus were in position to advocate their rights. As a
result of litigation, coupled with the social mobilisation strategies
mentioned above, South Africa adopted an inclusive anti-retroviral
treatment programme that is said to be the fastest-growing
programme in the world.!"" Other methods used under social
accountability may include community dialogues; the issuing of press
statements; budget tracking; advocacy campaigns; public interest law
suits; investigative journalism; and demonstrations or protests.

5 Conclusion

Accountability is vital for the improvement of laws and policies
towards combating preventable maternal mortality and morbidity. It
is emphasised that the confusing and limited nature of abortion rights
in the law creates a fearful and uncertain environment for women and
girls who find themselves pregnant, as well as the health workers who
conduct safe abortions. This increases the number of clandestine and
unsafe abortions which lead to lifelong illnesses and, in some cases,
mortality. Therefore, Parliament should enact a comprehensive law
regulating safe abortions but also to put in place actions/reforms to
combat unsafe abortions. It is further proposed that steps should be
taken to include the right to health, including reproductive health
rights, in the Bill of Rights. Maternal morbidity and mortality violate
several rights. Therefore, even in the absence of a clear constitutional
provision, it can be litigated on the principle of the interrelated nature
of rights using rights that are provided for in the fundamental rights
and freedoms section of the Constitution. It is also emphasised that
accountability extends beyond legal to social, administrative and
other forms of accountability. With the weaknesses outlined in formal
judicial systems, social mobilisation, administrative regulatory

110 Heywood (n 106 above) 14-36.

111 Heywood (n 106 above) 14-36 16-19 25-26.

112 Women’s Democracy Network-Uganda Chapter ‘Best practices for enhancing
social accountability in Uganda. Lessons from Uganda’ April 2014 6; E Lodenstein
et al ‘A realist synthesis of the effect of social accountability interventions on
health service providers’ and policy makers’ responsiveness’ (2013) 2 Systematic
Reviews 1-10.
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mechanisms, and increasing community awareness of reproductive

health rights play an important role in the reduction of preventable
maternal morbidity and mortality in Uganda.
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Summary
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1 Introduction

The accountability debate in respect of non-state armed groups has
been a regular feature of international law, since it was observed that
the nature of warfare has gradually changed from the previous
understanding that warfare implies a military engagement between
two or more states, to a more modern view that involves the
participation of non-state armed groups, mostly in intra-state armed
conflicts.! This change in the nature of warfare has accounted partly
for the increased call to strengthen existing legal and institutional
frameworks towards ensuring the accountability of non-state armed
groups for rights violations, in general, and the violation of the child’s
right to education, in particular. A peculiar and rather disturbing
feature of this change in warfare is the deliberate targeting of

1 ] Odermatt ‘New wars and the international/non-international armed conflict
dichotomy’  http://www.isisc.org/dms/images/stories/PDF/Paper%200dermatt.
pdf (accessed 7 August 2014). In conventional wars, the combatants are
identifiable, and there probably is a battlefield or territory, direction, and goals for
engaging in the war. Their intentions are often clear-cut and understood by both
parties. In the case of this ‘asymmetric warfare’, however, the same cannot be
said. Combatants attack places that are not necessarily warzones and places of
learning are fast becoming their primary targets. In M Kaldor New and old wars:
Organised violence in a global era (1999), it is generally argued that a new type of
organised violence has surfaced in the period between the 1980s and the 1990s.
The author describes these as the ‘new wars’ and submits that a major
distinguishing factor between the new wars and the old wars is that the
boundaries between wars that involve states, on the one hand, and organised
crimes, which usually involve private or non-state actors, on the other, has
become blurred. In essence, she argues that war no longer is an affair conducted
solely between states, and that a major factor responsible for the shift in this
understanding is globalisation. See also, generally, S Kalyvas ‘“New” and “old”
civil wars: A valid distinction?’ (2001) 54 World Politics 99; | Hermann & D Palmieri
‘Les nouveux conflits: Une modernité archaique?’ (2003) 85 International Review of
the Red Cross 849. See also L Reydams ‘A la guerre comme a la guerre: Patterns of
armed conflict, humanitarian law responses and new challenges’ (2006) 88
International Review of the Red Cross 864, who argues that ‘guerrilla-terrorist wars
[will] determine the course of violence in the twenty-first century in many parts of
the world’. The other change that is easily noticeable is how difficult it has
become to classify conflicts into strict categories of international and non-
international armed conflict. Eg, while the Boko Haram sect is primarily involved in
attacking targets within Nigeria, it has on several occasions made incursions into
Chad, Cameroon, Niger and Benin where it has been alleged that the sect
maintains training camps for its combatants. There are also allegations of logistical
and financial support for the group by neighbouring state actors. The challenge,
therefore, is how to properly classify the armed conflict into international or non-
international armed conflict, considering that there is unclear involvement of
‘state actors’ on either side. See generally http://www.economist.com/news/
middle-east-and-africa/21608808-boko-haram-thrives-weakness-governments-reg
ion-lake (accessed 7 August 2014). In C Bassiouni ‘The new wars and the crisis of
compliance with the law of armed conflict by non-state actors’ (2008) 98 Journal
of Criminal Law and Criminology 748, the author argues that ‘the conflict in
Rwanda and in the Great Lakes area of Africa, including the Congo and Uganda,
are characterized as internal ethnic and tribal warfare, notwithstanding the
involvement of combatants from several states’.
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civilians? by armed groups. This was again emphasised in 2014 when
the Boko Haram sect? abducted more than 230 young g|rls from their
school hostel in the town of Chibok in Northern Nigeria.* In February
2018 the same sect abducted more than 100 schoolgirls from Dapchi,
another town in Northern Nigeria.®

The article examines the accountability debate regarding non-state
armed groups, considering that the renewed attacks on education
and educational facilities around the globe necessitate a re-
examination of the debate. Scholars generally concur that there is no
agreement on a clear approach towards bringing such groups to
accountability under the present frameworks in international law.®
The article discusses approaches towards engaging armed groups in
line with human rights and humanitarian norms and standards. It
focuses on Boko Haram as a classic example of a non-state armed
group with a peculiar emphasis on its activities, which constitute
direct violations of the right to education. The article begins with a
brief overview of the legal frameworks on the child’s right to
education and its protection during armed conflict. It thereafter
focuses on Boko Haram: its origins, ideologies, activities and impact
on the child’s right to education. Further, it discusses the need for
strengthening existing frameworks as well as recommendations on the
necessity of actively engaging armed groups within the boundaries of
international human rights and humanitarian law.

2 Overview of the legal framework on the right to
education and its protection during armed conflict

In international law, the collective body of laws that governs armed

2 G] Andreopolous ‘On the accountability of non-state armed groups’ in
GJ Andreopolous et al (eds) Non-state actors in the human rights universe (2006)
141.

3 Boko Haram is the popular media appellation for a Nigerian armed group known
as Jama’atul Alhul Sunnah Lidda'wati wal Jihad, or ‘People Committed to the
Propagation of the Prophet’s Teachings and Jihad’. Boko Haram as an appellation
translates literally to “Western education is forbidden’ and this is a pointer to the
ideology that propels the group into action. In the US House of Representative’s
Committee on Homeland Security’s ‘Boko Haram: Growing threat to the US
homeland’ (2013) http://homeland.house.gov/sites/homeland.house.gov/files/
documents/09-13-13-Boko-Haram-Report.pdf (accessed 8 November 2014), the
report identifies how the group has gone through several phases of change in
addition to the emergence of splinter groups which have become more radical
and violent.

4 ‘Chibok abductions in Nigeria: “More than 230 seized”’ BBC News http://
www.bbc.com/news/world-africa-27101714 (accessed 8 November 2014).

5 S Busari & B Adebayo ‘Most of kidnapped schoolgirls freed, Nigeria says’ https://
edition.cnn.com/2018/03/21/africa/nigeria-kidnapped-girls-boko-haram-intl/
index.html (accessed 30 April 2018).

6 A Clapham Human rights obligations of non-state actors (2006).
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conflicts are international human rights Iaw,7 international

humanitarian law® and international criminal law.” While these laws
differ in certain respects, they share ‘the goal of preserving the dignity
and humanity of all’,’® while at the same time seeking to punish the
violators of human rights. Before recent developments under
international law, it was erroneously believed that international
human rights law applied only in times of peace and for the
regulation of the relationship between states and their nationals, while
international humanitarian law applied only in times of war and
concerns the treatment of combatants and non-combatants by the
other party to a conflict. In this respect, international human rights
law did not seem to accommodate any notion of loss of life, as the
sanctity of life and the guarantee of the right to life were con5|dered
the most important requirements for the enjoyment of other rights.’
International humanitarian law, for its part, was known to consist of
norms that regulated the loss of the lives of combatants and, to a
certain extent, it provided for and envisaged the loss of lives of non-
combatants or ‘civilian casualties [as] lawful collateral dam.alge’.12
These erroneous views have been abandoned, and currently it is firmly
established that |nternat|onal human rlghts law also applies in
situations of armed conflict.3 A recent example is the jurisprudence
of the International Court of Justice (ICJ), which reads that ‘the
protection of ICCPR does not cease in times of war’.'#

This body of laws provides three broad categories in which
children’s rights to education may be challenged. These are instances
where children live in conflict zones, where children are |nternall)g
displaced and where they cross international borders as refugees.’

7 It is defined as ‘a system of international norms designed to protect and promote
human rights of all persons’. See generally UN Doc HR/PUB/11/01 International
legal protection of human rights in armed conflict (2011) 5.

8 Sometimes referred to as ‘the law of armed conflict’, they are a set of rules that
seek to limit the effects of armed conflicts, purely on humanitarian grounds. See
Clapham (n 6 above).

9  They refer to ‘those offences over which international courts or tribunals have
been given jurisdiction under general international law. They comprise the so-
called ‘core’ crimes of genocide, crimes against humanity, war crimes and the
crime of aggression (also known as the crime against peace).” See generally
R Cryer et al An introduction to international criminal law and procedure (2010) 4.
See also D Akande ‘Sources of international criminal law’ in A Cassese (ed) The
Oxford companion to international criminal justice (2009) 41-53.

10 Clapham (n 6 above) 1.

11 It is for this reason that proponents of human rights and international human
rights law often campaign and argue for the abolition of the death penalty.

12 Andreopolous (n 2 above) 143.

13 Clapham (n 6 above) 5. See generally L Doswald-Beck & S Vité ‘International
humanitarian law and human rights law’ (1993) 33 International Review of the Red
Cross 94. See also C Droege ‘The interplay between international humanitarian
law and international human rights law in situations of armed conflict’ (2007) 40
Israel Law Review 310.

14 ‘The legality of the threat or use of nuclear weapons’ International Court of
Justice, advisory opinion, 1996 IC| Reports 226 para 25.

15 P Hyll-Larsen The right to education for children in violent conflict (2010).
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However, the article concerns itself with the first and second
categories, namely, children who I|ve in conflict zones and those
displaced as a result of armed conflict.'® According to the Committee
on Economic, Social and Cultural Rights (ESCR Committee), the rlght
to education ‘has a mlnlmum core content that applies even in
insecurity and armed conflict’’” and, as such, conflict is not a ground
for state parties to derogate from _their obligations to protect
education and educational facilities.'® The United Nations (UN)
Committee on the Rights of the Child affirmed this position during its
Day of General Discussion on the Right of the Child to Education in
Emergency Situations’.'® This flows from an understandlng that the
right to education |s a fundamental or basic right?® as it is also an
empowerment rlght As a result of its primary nature, parties to a
conflict owe a duty to preserve and respect education durlng armed
conflict. It is not in doubt that non- state armed groups also have an
obligation to respect human rights?? as ‘all parties to a non-
international armed conflict, including non-state armed groups, must
respect and ensure respect for the rules of international humanitarian
law’23 and, by extension, other legal obligations. These obligations
are codified in international and regional instruments and they are

16 As a result of the Boko Haram conflict in Northern Nigeria, the Nigerian
Emergency Management Authority (NEMA) has said that more than 400 000
people, most of them children, have been displaced since the beginning of fresh
hostilities. See ‘400 000 persons displaced by Boko Haram says NEMA’" The Punch
14 August 2014 8. See also ‘Internal displacement in Nigeria worst ever — UN’ The
Punch 5 October 2014.

17 In its General Discussion Day, the ESCR Committee points out that the ICESCR
identifies the ‘minimum core content of the right to education protected at all
times and of immediate application’. A fundamental obligation of this core
content is states’ duty ‘to ensure free choice of education without interference
from the state or third parties’. See generally ‘General Discussion Day: The right to
education (articles 13 and 14 of the Covenant)’ UN Doc E/C.12/1998/SR.49,
2 December 1998 and General Comment 13 of the ESCR Committee.

18 An examination of the CRC reveals that the Convention is the first international
instrument to incorporate the rules of international humanitarian law and
international human rights law in one single document and does not allow for
derogation in times of conflict. See generally C Hamilton & T El-Haj ‘Armed
conflict: The protection of children under international law’ (1997) 5 International
Journal of Children’s Rights 1. The African Charter, unlike other international human
rights instruments, contains no derogation clause and sufficiently shows that
parties cannot derogate from their obligations to provide and protect education,
even in situations of emergency or armed conflict.

19 49th session held from 15 September to 3 October 2008.

20 F Veriava ‘The right to education’ in D Brand et al (eds) Socio-economic rights in
South Africa (2005) 57.

21 F Coomans ‘The core content of the right to education’ in D Brand & S Russell
(eds) Exploring the core content of socio-economic rights: South African and
international perspectives 182.

22 A Cassese ‘The status of rebels under the 1977 Geneva Protocol on Non-
International Armed Conflict” (1981) 30 International and Comparative Law
Quarterly 424; see also UNSC Resolution 1214 (1998), 8 December 1998 para 12.

23 T Pfanner ‘Various mechanisms and approaches for implementing international
humanitarian law and protecting and assisting war victims’ (2009) 874
International Review of the Red Cross 279 281. See also K Hausler et al Protecting
education in insecurity and armed conflict: An international law handbook (2012) 44.
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generally known as international and regional frameworks for the
protection of human rights, particularly the right to education, during
armed conflict.

The next sections first examine the general provisions on the right
to education and, thereafter, discuss the specific provisions that relate
to the protection of education during armed conflict.

2.1 International legal frameworks

In a general sense, the right to education is guaranteed |n the
Universal Declaratlon of Human R|ghts (Universal Declaratlon) the
Convention Against Discrimination in Education,®® as well as the
Internatlonal Covenant on Economic, Social and Cultural Rights
(ICESCR).%® In a more specific sense, however, the right is guaranteed
for certain vulnerable groups in instruments that are group- speC|f|c
These include the Convention on the Right of the Child (CRC), the
Optlonal Protocol to the CRC on Children in Armed Conflict
(OPAC);?8 the Convention on the EI|m|nat|on of All Forms of
Discrimination Against Women (CEDAW);%’ and the Convention on
the Rights of Persons with Disabilities (CRPD).3°

Additionally, the Fourth Geneva Convention Relative to the
Protection of Civilian Persons in Times of War of 1949 and its two
additional Protocols of 1977, the Rome Statute of the International
Criminal Court (ICC) of 1998, as well as the International Labour
Organization (ILO) Convention 182 on Child Labour of 1999 are
relevant for the protection of education and the preservation of places
of learning during armed conflict and emergencies.

2.1.1 General provisions on the right to education

Although non-binding, the Universal Declaration is the source of
inspiration for most post-World War Il mternatlonal instruments within
the UN mechanism.3! It lays the template3? and serves as guiding
principles for many other subsequent instruments that include
binding provisions on the right to education. Article 26 places the
right to education at the forefront of the promotion and protection of

24  Adopted by UN General Assembly on 10 December 1948.

25 Adopted in Paris by the General Conference of UNESCO on 14 December 1960.

26 Alongside the ICCPR, the UN General Assembly adopted it on 16 December 1966.

27 Adopted by the UN General Assembly in 1989.

28 Adopted and opened for signature, ratification and accession by the UN General
Assembly Resolution A/RES/54/263 of 25 May 2000. It entered into force on
12 February 2002.

29 Adopted by UN General Assembly in 1979.

30 Adopted by UN General Assembly on 13 December 2006.

31 Vienna Declaration and Programme of Action para 8. The World Conference on
Human Rights adopted the Vienna Declaration on 25 June 1993 in Vienna,
Austria.

32 ] Dada ‘Human rights under the Nigerian Constitution: Issues and problems’
(2012) 2 International Journal of Humanities and Social Science 12.
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other rights. Not only does it provide that ‘everyone has the right to
education’,33 but it further provides that ‘education shall be directed
to the full development of the human personality and to the
strengthening of respect for human rights and fundamental
freedoms’.34 Subsequent instruments on the right to education at the
international and regional levels have drawn inspiration from these
provisions in the Universal Declaration. One such instrument is the
Convention Against Discrimination in Education, which generally
seeks to promote the right to education for all, and to ensure that
there is no discrimination in its provision and availability.35

It has also been argued that the Universal Declaration played a vital
role in the adoption of the two covenants of 1966; the International
Convention on Civil and Political Rights (ICCPR) and the ICESCR.3®
Article 13 of the ICESCR, which extensively provides for the right to
education, has been interpreted as protecting the right to education
even during armed conflict. For instance, the ESCR Committee
alluded to this right when it declared in General Comment 13 that
‘the obligation to protect requires state parties to take measures that
prevent third parties from interfering with the enjoyment of the right
to education’.?” These third parties obviously include non-state armed
groups. Also, paragraph 6 in part addresses ‘certain interrelated and
essential features of education’3® and, to this end, it identifies
accessibility to education as an essential feature. Paragraph 6(b)(ii) on
the subject of physical accessibility provides that ‘education has to be
within safe physical reach’, which presupposes that the safety and
protection of learners is a fundamental element of the protection of
the right to education.

2.1.2 Class-specific instruments

In the UN system there are treaties that are class-specific. As such,
these treaties apply primarily to members of a specific age, class or
gender group. Some of these treaties also contain provisions on the
right to education. The CRC, which applies to ‘every human being
below the age of eighteen years’,3° is a classic example of a treaty
that is class-based. It provides for the right to education in article 28.
Article 10 of CEDAW, a gender-based instrument, provides for equal
rights to education for women, while article 24 of the CRPD provides
for the right to education for persons living with disabilities.

33 Art 26(1).

34 Art 26(2).

35 H Espiell Significance of the Convention against Discrimination in Education (1960)
(2005) 4.

36 Asabove.

37 General Comment 13 para 47.

38 ICRC ‘Promoting and protecting education in situations of armed conflict’ http://
www.icrc.org/eng/resources/documents/event/2014/01-10-humanitarium-
promoting-protecting-education.htm (accessed 1 June 2014).

39 Artl.
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2.1.3 Protection of the right to education during armed conflict

Primarily, the right to education in armed conflict is protected under
the Fourth Geneva Convention and its two Protocols.*® The
protection of education during armed conflict, however, is not limited
to the Geneva Convention of 1949 and its Protocols. The same
protection can be gleaned from other provisions in certain
instruments relating to international humanitarian law, international
human rights law and international criminal law which do not
specifically address the right to education during armed conflict. For
instance, article 8(2)(e)(iv) of the Rome Statute makes it a war crime
to ‘intentionally direct attacks against buildings dedicated to religion,
education, art, science or charitable purposes ... provided they are not
military objectives’. The events in Northern Nigeria readily come to
mind when examined against this provision. The consistent attacks on
schools, among other targets, by the Boko Haram sect reveal a gross
violation of international criminal law, as contained in the provisions
above. For its part, article 3(a) of the ILO Convention 182 on Child
Labour outlaws the forced or compulsory recruitment of children for
use in armed conflict. In Nigeria there are speculations that the
secondary school students who were kidnapped from their hostel in
April 2014 were being used as suicide bombers.*! This is a clear
violation of the ILO Convention, more so because these students were
abducted from their educational institution.

2.2 African regional frameworks

Unlike the situation at the UN level, Africa has no specific instrument
that is wholly devoted to the right to education. However, there are
provisions scattered in different instruments for the protection and
guarantee of this right. Article 17 of the African Charter on Human
and Peoples’ Rights (African Charter)*? provides that ‘every individual
shall have the right to education’. ‘Every individual’ refers to people of

40 Itis generally called the Law of Armed Conflict and it was adopted in 1949. Art 24
of the Convention provides that ‘parties to the conflict shall take the necessary
measures to ensure that children under fifteen, who are orphaned or are
separated from their families as a result of the war, are not left to their own
resources, and that their maintenance, the exercise of their religion and their
education are facilitated in all circumstances’. This implies that even in
circumstances of armed conflict, this provision envisages and requires that
education must continue. Art 50 requires that parties to a conflict must ‘facilitate
the proper working of all institutions devoted to the care and education of
children’. Art 94 provides that ‘the education of children and young people shall
be ensured; they shall be allowed to attend schools either within the place of
internment or outside’. Also, in Protocol Il to the Convention, relating to the
Protection of Victims of Non-international Armed Conflict (1977), art 4
fundamentally guarantees that ‘children receive an education’. Protocol 1 offers
an interesting perspective in that it clearly dictates in art 52 that ‘attacks shall be
limited strictly to military objectives’, and schools or educational facilities are not
regarded as military objectives.

41 ‘Chibok girls fingered as suicide bombers’ Vanguard 3 August 2014.

42  Adopted by the OAU in Kenya on 27 June 1981.
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all ages and, as such, this provision is interpreted as accommodating
the child’s right to education. Article 11 of the African Charter on the
Rights and Welfare of the Child (African Children’s Charter)*3 provides
that ‘every child shall have the right to an education’. Article 12 of
Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (African Women’s Protocol)** provides for
the right to education and training for women and the girl child.
Article 13 of the African Youth Charter*> provides that ‘every young
person shall have the right to education of good quality’.

In terms of the protection of education in times of armed conflict or
emergency, the provisions of article 9(2)(b) of the African Union (AU)
Convention for the Protection and Assistance of Internally Displaced
Persons in Africa (2009)*¢ are provisions that may be interpreted to
accommodate the protection of the right to education in cases of
emergency. Article 9(2)(b) provides that state parties shall

provide internally-displaced persons to the fullest extent practicable and
with the least possible delay, with adequate humanitarian assistance, which
shall include food, water, shelter, medical care and other health services,
sanitation, education, and any other necessary social services, and where
appropriate, extend such assistance to local and host communities.

It must be noted, however, that the African Charter does not allow for
derogation of any of its rights, even during emergency and armed
conflict. The African Commission on Human and Peoples’ Rights
(African Commission) emphasised this _in Commission Nationale des
Droits de I’Homme et des Libertés v Chad*’ as follows:

The African Charter, unlike other human rights instruments, does not allow
for state parties to derogate from their treaty obligations during emergency
situations. Thus, even a situation of civil war cannot be used as an excuse
b)r/] the state violating or permitting violations of rights in the African
Charter.

The implication of this is that the right to education, which is
provided for in article 17 of the African Charter, cannot be derogated
from in times of armed conflict. States owe a duty to continuously
guarantee the right to education in times of armed conflict and other
emergencies.

2.3 Domestic legislative frameworks

State parties to international treaties owe a duty to give effect to their
international obligations through their national laws.*® In recognition

43 The adoption of the African Children’s Charter in 1990 makes Africa the only
continent in the world with a children-specific international instrument.

44  Adopted on 11 July 2003.

45 Adopted on 2 July 2006.

46  Adopted on 23 October 2009.

47  (2000) AHRLR 66 (ACHPR 1995) para 21.

48 UN Doc A/HRC/23/35 (2003), Report of the Special Rapporteur on the Right to
Education, Kishore Singh.
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of this duty, Nigeria has not only ratified international treaties
containing provisions on the right to education, but has also
domesticated some international instruments in this respect,
considering that Nigeria, being a dualist state, requires the
domestication of foreign treaties before it is applicable in its national
courts.

Traditionally, the interrelationship between national law and
foreign treaties has always been discussed from a monist or dualist
perspective. While there are debates as to the veracity of this
interrelationship, a country’s approach to the use of foreign laws has a
great impact on the entire legal system. Also, ‘the extent to which
international human rights law becomes part of a country’s domestic
law correlates with the status international law enjoys under that
country’s domestic law’.*’ While monists perceive foreign law as a
part of a single legal system and as such apply its provisions directly in
their national courts, the dualists proceed otherwise. They posit that
these two regimes are distinct and the inroad of foreign law into the
state must be clearly provided for in the national laws.>° Nigeria is a
clear example of a dualist state and, as such, it is ‘the only dualist
country in Africa to have formally incorporated an international
human rights treaty verbatim, the African Charter on Human and
Peoples’ Rights’>! and, by so doing, the Charter became part of its
national laws and thus is enforceable in Nigerian courts. In addition to
the provisions of Chapter 4 of the 1999 Constitution, the provisions of
the African Charter are now regarded as part of Nigeria’s domestic
laws. It was for this reason that the Nigerian Court of Appeal decided
in IGP v ANPP & Others that ‘the African Charter is ‘part of the laws of
Nigeria and ... courts must uphold it’.>2

However, it should be noted that the domestication of the African
Charter was in deference to section 12(1) of the 1999 Constitution,
which provides that ‘no treaty between the Federation and any other
country shall have the force of law except to the extent to which any
such treaty has been enacted into law by the National Assembly’. This
implies that a treaty is without the force of law in Nigeria unless the
National Assembly has domesticated it. The effect of this provision is
that treaties have the same status as acts of parliament, in other words
they are lower in status compared to the Nigerian Constitution.>3 The
Supreme Court has repeatedly harped on the importance of this

49  F Viljoen International human rights law in Africa (2012) 518.

50 H Kelsen The pure theory of law (1934) 328-347 trans M Knight (1967).

51 M Killander ‘The role of international law in human rights litigation in Africa’ in
EK Quansah & W Binchy (eds) Judicial protection of human rights in Botswana:
Emerging issues (2009) http://ssrn.com/abstract=1438556 (accessed 1 April 2014).

52 Appeal CA/A/193/M/05.

53 Sec 1(1) of the 1999 Constitution establishes the supremacy of the Constitution
and subsec (3) provides that ‘if any other law is inconsistent with the provisions of
this Constitution, this Constitution shall prevail, and that other law shall to the
extent of the inconsistency be void’.
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constitutional provision. In Oloruntoba Oju v Dopemu,>* the Nigerian
Supreme Court held that ‘any provision of an existing law which is in
conflict with the provisions of the 1999 Constitution must be
pronounced void to the extent of such inconsistency’.

2.3.1 Nigerian Constitution

Chapter 4 of the Nigerian Constitution contains core fundamental
rights.>> Curiously, the right to education is not included as one of
these core fundamental rights. The right to education, as well as other
socio-economic rights, rather are contained in Chapter 2 of the
Constitution and are referred to as ‘fundamental objectives and
principles _of state policy’. The provisions in Chapter 2 are non-
justiciable>® and, as such, citizens cannot legally hold the government
accountable for a violation of the right to education and other socio-
economic rights solely on the basis of the Constitution.

However, in Odafe & Others v Attorney-General & Others®’ and
Gbemre v Shell Petroleum Development Company Nigeria Limited &
Others>® Nigerian courts held that a declaration of the socio-economic
rights violations sought by the applicants in the two cases>®
succeeded in spite of the fact that these rights are non-justiciable in
the context of the Nigerian Constitution.

Additionally, the right to education was specifically held to be
enforceable and thus justiciable by the Nigerian Federal High Court
on 1 March 2017. In the case of Legal Defence and Assistance Project
(LEDAP) v The Federal Ministry of Education®® the Court held that the
combined effect of section 18(3) of the Nigerian Constitution and
section 1 of the Compulsory Free Universal Basic Education Act of
2004 was that the right to basic education is enforceable in Nigeria.®'

54 (2008) All FWLR Part 411, 810.

55 Dada (n 32 above) 43.

56 Sec 6(6)(c) of the Constitution of the Federal Republic of Nigeria.

57 (2004) AHRLR 205 (NgHC 2004).

58 (2005) AHRLR 151 (NgHC 2005).

59 The right to health in art 16 and the right to a satisfactory environment in art 24
respectively were the crux of the matter in the two cases, and the Nigerian High
Court allowed the invocation and justiciability of these rights solely on account of
the provisions of the African Charter.

60  Suit FHC/AB)/CS/978/15.

61 ‘In that case, the Plaintiff contended that although Section 6(6)(c) renders the
provisions of Chapter 2 of the 1999 Constitution unenforceable, however, once a
legislation is enacted to give legal effect to any of the provisions of the said
Chapter 2 of the 1999 Constitution, the right contained in such provisions
become enforceable notwithstanding section 6(6)(c) of the Constitution. The
Plaintiffs further contended that having enacted the Compulsory, Free Universal
Basic Education Act, 2004, the National Assembly has given legal effect to rights
to free universal primary education and free junior secondary education for every
Nigerian child in line with the joint provisions of Section 2 and 3 of the
Compulsory, Free Universal Basic Education Act, 2004 as well as Section 18(3)(a}
of the 1999 Constitution.” See Y Adegboye ‘The right to education under Nigerian
law’ https://www.lawyard.ng/the-right-to-education-under-nigerian-law-by-yinka-
adegboye/ (accessed 30 April 2018).
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Furthermore, in The Registered Trustees of the Socio- Econom/c Rights
Accountab//lty Project v the Federal Republic of Nigeria®? the ECOWAS
Court of Justice held that the right to education was directly
enforceable.%3

The political history of Nigeria has had a significant impact on its
legal system considering that Nigeria domesticated the African
Charter at a tlme of military rule and subsequent suspension of the
Constitution.® The ratified African Charter, alongside Chapter 4 of
the Nigerian Constitution, has been useful in the protection of the
rights of citizens. While the Constitution has been suspended
severally, the operation of the African Charter ‘has never been
suspended, leaving the door open for their judicial appllcatlon 65
Thus, in the case of Garba v Attorney-General of Lagos State,%® the
Court held that ‘even if [any] aspect of our Constitution is suspended
or ousted by any provision of our local law, the international aspect of
it cannot unilaterally be abrogated’. The Court proceeded to rely on
the provisions of the African Charter to assume jurisdiction over the
matter.

2.3.2 Compulsory Free Universal Basic Education Act of 2004

As the name suggests, this Act seeks to make the basic education of a
child not only compulsory but also free and accessible. The Act places
the duty of providing basic education on all state governments in
Nigeria, and clearly provides that ‘the Federal Government’s
intervention under this Act shall onlgl be an assistance to the states
and local governments in Nigeria’.”® It further makes it a crime for
parents to refuse to send their wards and children to school. It seeks
the co-operation of parents in the implementation of the Act.

After the brief analysis of the provisions relating to the child’s right
to education and its protection during emergencies at the
international, regional and domestic levels, it is necessary to focus on
the Boko Haram sect in Northern Nigeria. The next sections consider
the history, ideology, activities and impact of the sect on children’s
rights to education.

62  Suit ECW/CCJ/APP/0808 delivered on 27 October 2009.

63 See A Skelton & S Kamga ‘Broken promises: Constitutional litigation for free
primary education in Swaziland’ (2017) 61 Journal of African Law 434.

64 Nigeria ratified the African Charter on 22 June 1983.

65 Viljoen (n 49 above) 534.

66  Suit ID/599M/91 (31 October 1991).

67 F Viljoen ‘Application of the African Charter on Human and Peoples’ Rights by
domestic courts in Africa’ (1999) 43 Journal of African Law 1.

68 PA Arhedo et al ‘School counsellors’ roles in the implementation of Universal Basic
Education (UBE) scheme in Nigeria’ (2009) 2 Edo Journal of Counselling 60.
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3 Activities of Boko Haram and impact on education

By their nature armed conflicts have catastrophic and far-reaching
consequences. Considering the fact that the impact of war and armed
conflict extends beyond the period of the conflict itself, it is not
difficult to understand why war is described as ‘development in
reverse’.%? The capacity of conflicts to reverse gains of many years is
well known, irrespective of whether the conflict continues for a
lengthy period or not. The impact is graver and more severe in African
countries, where the capacity to withstand the effect of conflict is
stifled by mass poverty and underdevelopment.”®

While the above position generally is true, it appears that the sector
most often affected by the reverse in gains and development as a
consequence of armed conflict is the educational sector. ‘Armed
conflict is destroying not just school infrastructure, but also the hopes
and ambitions of a whole generation of children.””! The disruptive
impact of armed conflict on education ‘represents one of the greatest
developmental setbacks for countries affected by conflict’.”? The long
and short-term effects of the disruptive impact of armed conflicts on
education are the focus of this article. It focuses on the activities of
Boko Haram as an example of an armed group waging modern armed
conflict against a state. It is evident that attacks on schools,
educational infrastructures, educators and learners are fast becomlng
a reality of modern conflict,”3 and the article attempts a chronological
outline of these forms of attacks and their overall effect on the
educational system.

3.1 History and ideology of Boko Haram

In an attempt to use Boko Haram as an example of a modern armed
group waging a modern armed conflict, this study examines its
history and ideology as necessary determinants of its activities.

3.1.1 History of the sect

The precise date of Boko Haram’s emergence, in the polity and
political life of Nigeria is mired in controversy.”# This is so because
violent armed groups by their nature often originate in secrecy and

69 P Collier The bottom billion: Why the poorest countries are failing and what can be
done about it (2007).

70  UNESCO commissioned report titled ‘The hidden crisis: Armed conflict and
education’” (2011) 131 http://unesdoc.unesco.org/images/0019/001907/1907
43e.pdf (accessed 10 August 2014).

71 As above.

72 UN Doc A/51/306 (1996) ‘Promotion and protection of the rights of children:
Impact of armed conflict on children’ para 186.

73 M Wessel & R Hirtum ‘Schools as tactical targets in conflict: What the case of
Nepal can teach us’ (2013) 57 Comparative Education Review 1.

74 ] Adibe ‘What do we really know about Boko Haram’ in | Mantzikos (ed) Boko
Haram: Anatomy of a crisis (2013) 11.
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the usual manner of learning about them is through unreliable media
accounts.”> While most media accounts trace its origin back to 2002
when its activities became known, particularly with the emergence of
Mohammed Yusuf as its leader, other sources in Nigerian security
circles date the origin back to 1995. The group was started as a non-
violent religious sect known as Ahlulsunna wal’jama’ah hijra in the
University of Maiduguri in Borno State.”® It only began to show
violent tendencies when the founding leader; Abubakar Lawan, exited
the sect and Yusuf became its new leader in 2002.”

From 2002 to date the sect has operated under various names that
include Muhajirun, Yusufiyyah, Nigerian Tallban Boko Haram and
Jama‘atu Ahlissunnah lidda’awati wal Jihad.”® The current appellation,
Boko Haram, is a Hausa language designation that literally translates
to ‘Western education is forbidden’, and this is a pointer to one of the
driving objectives of the group. Its official name, however, is Jama‘atu
Ahlissunnah lidda’awati wal Jihad, which in English means ‘People
commltted to the propagation of the prophet’s teachings and
Jihad’.”® In 2004 the sect migrated from Borno State to Yobe State
and establlshed a ‘kingdom’ for itself. This ‘kingdom’ was called
Afghanistan.89 From this ‘kingdom’, the sect planned to export the
imposition of Islamic rule on Northern Nigeria, as a response to what
it calls the corrupt establishment known as the Nigerian state.
According to Yusuf, its goal was that ‘a Shari‘a state should be
established in Nigeria, and if 8posmble all over the world, through
preaching the faith (Da wahg However, Yusuf was captured and
extra-judicially killed in 200982 alongside more than 1 000 members
of the sect in a four-day battle with Nigerian security forces.®3 Many
believe that Yusuf’s extra-judicial killing is the major factor for the
escalation of the Boko Haram insurgency. Indeed, one of the
immediate consequences was the fragmentation of the sect and the

75 FC Onuoha ‘Boko Haram: Nigeria's extremist Islamic sect’ (2012) 2, Report
commissioned by Aljazeera Centre for Studies.

76  As above.

77 F Onuoha ‘Understanding Boko Haram’s attacks on telecommunication
infrastructure’ in Mantzikos (n 80 above) 18.

78 Onuoha (n 77 above). See also R Loimeier ‘Boko Haram: The development of a
militant religious movement in Nigeria’ (2012) 47 Africa Spectrum 2-3.

79 See generally A Murtada Boko Haram in Nigeria: Its beginnings, principles and
activities in Nigeria (2013).

80 O Patrick & O Felix ‘Effect of Boko Haram on school attendance in Northern
Nigeria’ (2013) 1 British Journal of Education 1-9.

81 ‘Boko Haram’ in ‘Almanac of Islamism; American Foreign Policy Council Report
August 2014’ http://almanac.afpc.org/boko-haram (accessed 3 October 2014).
See also JJF Forest ‘Confronting the terrorism of Boko Haram in Nigeria’ (2012)
Joint Special Operations University (JSOU) Report 12-5.

82 E Ojo ‘Boko Haram: Nigeria’s extra-judicial state’ (2010) 12 Journal of Sustainable
Development in Africa 2. See also D Agbiboa ‘Peace at daggers drawn? Boko
Haram and the state of emergency in Nigeria’ (2014) 37 Studies in Conflict and
Terrorism 41-67.

83 D Agbiboa ‘Why Boko Haram exists: The relative deprivation perspective’ (2013) 3
African Conflict and Peacebuilding Review 144-157.
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enthronement of the hawks W|th|n the sect, led by Abubakar Shekau,
an erstwhile deputy of Yusuf.®

In July 2010, one year after the death of Yusuf, Shekau announced
that he had assumed leadership of the sect This was a turning point,
as it became a rebranded violent sect.8> Scholars have descrlbed this
turn as one ‘from peaceful origin to violent extremism’.8¢ While Yusuf
had sought to establish his ‘Islamic State’ througgh preaching the faith,
Shekau opted for a more violent means of Jihad.

Shekau believes that Boko Haram cannot negotiate any final solution to the
conflict with the Nigerian government until Boko Haram has created an
Islamic state or Nigeria adopts a Boko Haram-approved version of Shari‘a
law.

It is for this reason that the new and current official name, Jama‘atu
Ahlissunnah lidda’awati wal Jihad, incorporates Yusuf's idea of Da‘'wah
or preaching the faith, and Shekau’s concept of Jihad. Since 2009, the
group has carried out more than 1 000 attacks that have led to the
deaths of thousands of people.88 It has also evolved considerably from
a local threat to a regional menace,3° maintaining camps in several
countries,”Oreceiving ~funds from external sources and being
rumoured to have links with Al-Qaeda, the Afghan Taliban, the
Somalian Al Shabbab and other international terrorist organisations.”"

84  Several splinter groups have emerged from the fragmented Boko Haram, the most
prominent being the Ansaru group which was founded in 2011 by Abubakar
Adam Kambar. He was killed in 2012 by Nigerian security forces and was replaced
by Khalid Barnawi who is rumoured to have linked the group with Al-Qaeda in the
Islamic Maghreb (AQIM). The Ansaru is said to be a more professional group
consisting of trained combatants, unlike the mainstream Boko Haram that thrives
on recruiting disgruntled and untrained elements in society. Ansaru regularly
criticises Shekau and his group for their wanton destruction and killings of
innocent Muslims. See generally M Perouse de Montclos ‘Nigeria’s interminable
insurgency? Addressing the Boko Haram crisis’ A Chatham House Research Paper,
September 2014.

85  ‘Curbing violence in Nigeria (Il): The Boko Haram insurgency’ International Crisis
Group Report 216, April 2014, http://www.crisisgroup.org/~/media/Files/africa/
west-africa/nigeria/216-curbing-violence-in-nigeria-ii-the-boko-haram-insurgency.
pdf (accessed 3 October 2014).

86 | Barna ‘Insecurity in context: The rise of Boko Haram in Nigeria’ http://
www.europarl.europa.eu/RegData/etudes/note/join/2014/536393/EXPO-AFET_N
T(2014)536393_EN.pdf (accessed 4 October 2014).

87 n 85 above.

88  http://www.romereports.com/pg157728-human-rights-watch-releases-boko-hara
m-death-toll-in-2014-en (accessed 7 October 2014).

89 JP Pham ‘Boko Haram'’s evolving threat’ (2012) 20 Africa Security Brief 1-7.

90 Barna (n 86 above).

91 Al Ajayi ‘Boko Haram and terrorism in Nigeria: Exploratory and explanatory notes
(2012) 1 Global Advanced Research Journal of History, Political Science and
International Relations 103-107. See also SM Gourley ‘Linkages between Boko
Haram and al Qaeda: A potential deadly synergy’ (2012) 3 Global Security Studies
1-14. Also see generally V Thomson ‘Boko Haram and Islamic fundamentalism in
Nigeria’ (2012) 3 Global Securities Studies 46-60.
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Its members traverse many national boundarles in the West African
sub-region, carrying out attacks at will.”

3.1.2 Ideology of the sect

The sect’s ideology or philosophy is founded upon the practice of
orthodox or conservative Islam and ‘an attempt at imposing a variant
of Islamic religious ideology on a secular state’.”3 Conservative Islam,
by its very nature abhors Western civilisation and all its
paraphernalia.”* Education is one of these paraphernalia and, as such,
this brand of Islamism abhors Western education. The current political
structure in Nigeria is also seen as an offshoot of Westernisation,
hence the call for the abolition of the present governance structure
and the imposition of Shari‘a law. The sect calls for the abolition of ‘a
Western way of life, democratic institutions, constitutional laws and
the institutions of the Nigerian state’.”> The sect’s consistent attacks
on Christians and their places of worship also speak volumes about
their abhorrence of the Christian faith, which they perceive as an
offshoot of Western civilisation. This ideology also explains why it
directs its attacks on government buildings and officials, as well as
civilians that are caught in between. As such, the sect seeks the
overthrow of the current Nigerian governance structure and the
imposition of Shari‘a law. It seeks to do this through a combination of
Dawa’a (preaching the faith) and Jihad (waging a holy war).

The sect also believes that a true Islamic state ought to be
established out of the ruins of the destruction of the present Nigerian
state. This is why it migrated several thousands of its members to
Yobe State in 2004 to establish its kingdom.”® Non members are
considered infidels, unbelievers or wrongdoers.®’Its main guiding
principles are abhorrence of democracy as it conflicts with Islam; the
prohibition of studying in educational systems as it opposes Islamic
education; and the rejection of employment under the current
Nigerian state.

92 UNESCO (n 70 above) 5-6.

93 A Adesoji ‘The Boko Haram uprising and Islamic revivalism in Nigeria’ (2010) 45
African Spectrum 95. See also M Opeloye & FISN ‘The Boko Haram insurgency in
Nigeria: A critical study of the movement'’s ideological posture and implications’
(2012) 51 Doi: 10.7763/IPEDR 38 172-181.

94  E Onyebuchi & C Chigozie ‘Islamic fundamentalism and the problem of insecurity
in Nigeria: The Boko Haram phenomenon’ (2013) 15 IOSR Journal of Humanities
and Social Science (IOSR-JHSS) 43-53.

95 As above.

96 Patrick & Felix (n 80 above).

97 Onuoha (n 77 above).

98 Murtada (n 79 above) 16-18.
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The importance of examining the sect’s origin and ideologies is to
be able to properly contextualise its activities. As a modern armed
group, Boko Haram, like the Afghan Taleban,® has consistently
attacked schools and learners, simply because of their connection to
education, and the abduction of 234 schoolgirls on 14 April 2014 is in
furtherance of its ideologies. The next section focuses on the impact
of modern armed conflicts on the realisation of the right to education.

3.2 Impact of modern armed conflicts on the right to education

This section examines the precise impact that activities of armed
groups have on the realisation of the right to education. It does this
by examining the changing nature of armed conflict, in order to
justify the claim that Boko Haram is a modern armed group. It further
chronicles the effect of their activities and attacks on the realisation of
the right to education.

The traditional notion of war is the idea of armed conflict between
two or more states or, even better, fighting between armies of
different states, usually after a formal declaration of hostility or war.
Classic examples are World Wars | and 1l, and almost all the wars
before then. In those wars, attacks are directed at military targets,
battlegrounds that are far removed from the civilian population. While
not always respected, such wars had strict rules that govern them,
and the parties in the conflict were always aware of these rules. A
peculiar characteristic of these rules was that they changed from time
to time. For instance, there was a time when hoisting a white flag
signified surrender, and combatants not only ceased attacks at dusk,
but they also surrendered to the opposing forces if a key leader was
captured. Parties strive hard to respect these codes and their
desecration, particularly during World War I, accounted for the
adop'ﬁi(c))& of codified international humanitarian and human rights law
rules.

One of the consequences of these codifications was that the term
‘war’ was replaced by the term ‘armed conflict’, which is loosely
defined as the use of arms, in a conflict, between two or more
parties.'®! The difference is that while war used to be construed as a
military engagement between two or more states, armed conflict has
a wider scope, as there is no requirement for the parties to be states,
properly so called. Armed conflict can be either international or non-
international. International armed conflict is strictly between states,

99 The attacks by the Taleban on Malala Yousufzai and other children in Pakistan and
Afghanistan are reminders of the plight of children in the hands of such armed
groups; http://www.bbc.com/news/world-asia-19882799 (accessed 7 October
2014).

100 See generally IBCR Children and armed conflict: A guide to international
humanitarian and human rights law (2010).

101 | Mrazek ‘Armed conflicts and the use of force’ (2010) 1 Czech Yearbook of Public
and Private International Law 95.
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while non-international armed conflict is between states and non-state
entities. 102

Some distinguishing characteristics of this contemporary armed
conflict are intentional attacks on civilian population; the prolonged
duration of the conflict; a loose military command structure; a link
between armed groups and criminal networks; unclear and nebulous
motivation for fighting; easier access to small arms; the use of terror
tactics; as well as building the group around a leader.103

3.3 How Boko Haram'’s attacks fit into the description of modern
armed conflict

Whether one calls it ‘informal war’,'% ‘the new war’,105

‘contemporary armed conflict’,'% ‘asymmetry warfare’,'%’ ‘irregular
or hybrid warfare’198 or even ’terrorism’,109 one golden thread runs
through them all, namely, the fact that they refer to armed conflicts
between a state and non-state entities, with the latter adopting
various unconventional approaches to the warfare.''® ‘Such
approaches include guerilla tactics that involve surprise attacks in
places that are not declared battlegrounds or war zones. In this
respect the targets usually are civilians and/or infrastructures that are
generally meant for use by the civil populace. This presupposes that
there is a difference between these types of conflicts and other types
where one state wages war against another, and the targets in such
conventional wars usually are military targets. The death of civilians is
class%f1it1ed as collateral damage as they really are exceptions to the
rule.

Kaldor identifies certain other distinguishing characteristics of these
new wars. She calls them globalised wars that ‘involve the
fragmentation and decentralisation of the state’.'? The recent bold
attacks by Boko Haram and annexation of territories within the

102 See generally N Balendra ‘Defining armed conflict’ (2008) 29 Cardozo Law Review
2461.

103 M Kaldor New and old wars (2007).

104 S Metz Armed conflict in the 21st century: The information revolution and post-
modern warfare (2000) xii.

105 Kaldor (n 103 above).

106 IBCR (n 100 above) 31.

107 See generally D Buffaloe ‘Defining asymmetric warfare’ (2006) 58 The Land
Warfare Papers.

108 F Hoffman ‘Hybrid warfare and challenges’ (2009) 52 Joint Force Quarterly 3.

109 G Chaliand & A Blin (eds) The history of terrorism from antiquity to Al Qaeda trans
E Schneider et al (2007).

110 K Coons & G Harned ‘Irregular warfare is warfare’ (2009) 1 joint Force Quarterly
97

111 IBCR (n 100 above).
112 Kaldor (n 103 above) 95.
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territorial enclave of Nigeria'!3 fit into this characteristic of the new
war, as described by Kaldor. Furthermore, these groups often receive
external support and their attacks are directed against civilians,
among other targets. Also, the wars are political conflicts that are
often waged as a result of underlying economic dissatisfaction. Boko
Haram has often claimed that their agitation is against the corruption
and economic neglect by the northern elites and the Nigerian
government. Other noticeable characteristics are the presence of
splinter groups, ‘autonomous groups of armed men centred around a
leader’, the use of child soldiers and foreign mercenaries as well as a
unique pattern of violence with the ultimate goal of spreading fear
and terror amongst the populace. It is necessary to state that all these
characteristics are apparent with Boko Haram and, as such, it is
appropriate to conclude that Boko Haram fits into the description of a
modern armed group, waging the ‘new war’.

4 Impact of modern armed conflict on education

In various ways conflicts affect education in manners that are often
intractable. The death of teachers and students as well as the
destruction of educational facilities are some of the gravest impacts
that armed conflicts have on education. An immediate observation is
that apart from making schools their primary targets for attacks, the
Boko Haram ideological opposition to schooling, particularly that of
girls, is a further reason for the attacks. Needless to say, these attacks,
while limiting access to school, serye to increase the absence of
teachers and students from school.'' Conflicts also increase the
tendency of dropping out of school, the military recruitment of child
soldiers and also economic hardship. The quality and standard of
education usually are lowered during armed conflict and the
shortening or, permanent disruption of the academic calendar
evidences this.'’> Conflicts further widen the economic inequality in
society, thus ensuring that the need to drop out of school is
heightened for the poorer section of the community.

The peculiar circumstances of the girl child deserves to be
mentioned. The situation in Northern Nigeria has a grave impact on
the plight of the girl child. Conflicts serve to exacerbate gender
disparities as most parents now keep their girl children at home. The

dangers of sexual exploitation, rape and early pregnancy are rife.!®
This is a dimension of the general low rate of enrolment in schools in

113 ‘Boko Haram annexes town’ The Times 25 August 2014 http://www.the
times.co.uk/tto/news/world/africa/article4185850.ece (accessed 7 October 2014).

114 UNESCO Doc 2011/ED/EFA/MRT/PI/50 ‘The quantitative impact of conflict on
education’ Think piece prepared for the Education for All Global Monitoring
Report 2011.

115 O Shemyakina ‘The effect of armed conflict on accumulation of schooling: Results
from Tajikistan’ (2011) 95 Journal of Development Economics Elsevier 186.
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places affected by conflict. The school enrolment rate has reduced
radically and is on the decline in Northern Nigeria. This is a region
that characteristically has the lowest percentage of school enrolment
in Nigeria and, consequently, as reported by the UN, the highest
number of out-of-school children in the world."'” This is directly tied
to poor performance in education and the unequal literacy rate
between the northern and southern parts of Nigeria.''® The
overarching effect of armed conflict is that it drains funds and
financial resources that should have been ploughed into human
development through education. In states such as Nigeria, money is
devoted to procuring military equipment to wage war during the
duration of the conflict. After the conflict, money is also committed to
rebuilding society. These funds can judiciously be used to promote
and provide education in the absence of conflict. The situation is more
disturbing in most African countries where powerful individuals
benefit from the large amounts of money budgeted for the
prosecution of the war, and they consequently promote these wars.

To recap, armed conflict impacts on education by reducing the
standard of education; by the destruction of educational facilities; the
promotion of inequality; the exposure of learners and educators to
attacks, rape and other sexual violence; the exposure of children to
abductions and kidnapping and recruitment as child soldiers; by
reinforcing poverty; causing a diversion of finance from education to
military expenditure; and large-scale internal displacement.

After a thorough examination of the impact of armed conflict on
education, and in light of the legal frameworks discussed earlier, it is
appropriate to ask whether these frameworks are sufficient, adequate
or efficacious in protecting the right to education during armed
conflict.

5 Accountability debate

As noted earlier, the need to revisit the accountability debate of non-
state armed groups has arisen because of renewed attacks on
education and educational facilities around the globe. This is further
compounded by the fact that there is no agreement on a clear
approach towards bringing such groups to book under the present
frameworks in international law.

116 Save the Children UK ‘Forgotten casualties of war: Girls in armed conflict’ (2005)
https://childhub.org/en/child-protection-online-library/save-children-uk-2005-
forgotten-casualties-war-girls-armed-conflict (accessed 30 June 2018).

117 A Abdulmalik ‘Shocking: Nigeria holds world record in number of children out of
school’ Premium Times 11 June 2013.

118 Patrick & Felix (n 80 above). See also AS Ekereke ‘The effects of Boko Haram
insurgency and the school system: A case study of selected states in Northern
Nigeria’ (2013) Science Journal of Sociology and Anthropology 1.
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5.1 Aninvestigation into the efficacy of the existing legal
frameworks for protection of the right to education during
armed conflict

Given the international, regional and domestic frameworks discussed
earlier, it is appropriate to ask whether these frameworks are sufficient,
adequate or efficacious in protecting the right to education during
armed conflict. Clapham argues that although non -state actors are
among the greatest violators of human rights,''? there are no treaty
obligations under international human rights law to hold them
accountable. ‘The universal and reglonal human rlghts instruments
are all formulated in terms of states’ obligations.”’?% This is without
prejudice to the fact that ‘international humanitarian law applies to
each party to a non-international armed conflict and that each party
to the conflict must respect and ensure respect for international
humanitarian law’.'?! For its part, international criminal law imposes
|nd|V|duaI criminal liability upon those who commit international
crimes.'?? These crimes are those referred to in article 5 of the Rome
Statute. They include genocide, crimes against humanity, war crimes
and the crimes of aggression. These are crimes that are generally
committed in the context of armed conflict. The overall effect of these
limited treaty obligations that are not applicable to non-state actors is
a weakening of the frameworks for addressing the challenges to
education during armed conflict.

For one, Nigeria’'s efforts at holding Boko Haram accountable has
been everything but impressive. A major limitation of the legal system
in Nigeria is that ‘criminal law is the responsibility of each state in the
federatlon as it is not in the exclusive and concurrent legislative
list’.23 The implication of this is that ‘every state in Nigeria has the
power to reZ(%uIate the administration of criminal justice in its
jurisdiction’.!?* Therefore, it has been argued that this individualistic

119 A Clapham ‘Human rights obligations of non-state actors in conflict situations’
(2006) 88 International Review of the Red Cross 863; see also O Bangerter ‘Talking
to armed groups’ (2011) Forced Migration Review 37.

120 Y Ronen ‘Human rights obligations of territorial non-state actors’ (2013) 46 Cornell
International Law Journal 35.

121 A Cassese ‘The status of rebels under the 1977 Geneva Protocol on Non-
International Armed Conflict’ (1981) 30 International and Comparative Law
Quarterly 424, also see UNSC Resolution 1214 (1998), 8 December 1998, paral2;
T Pfanner ‘Various mechanisms and approaches for implementing international
humanitarian law and protecting and assisting war victims’ (2009) 874
International Review of the Red Cross 279 281. See also K Hausler et al Protecting
education in insecurity and armed conflict: An international law handbook (2012) 44.
See also | Kleffner ‘The applicability of international humanitarian law to organized
armed groups’ (2011) 93 International Review of the Red Cross 444.

122 R Vark ‘Superior responsibility’ http://www.ksk.edu.ee/wp-content/uploads/2012/
12/KVUOA_Toimetised_15_7_Vark.pdf (accessed 27 June 2014).

123 B Olugbuo ‘Acceptance of international criminal justice in Nigeria: Legal
compliance, myth or reality?’ International Nuremberg Principles Academy https://
www.nurembergacademy.org/fileadmin/media/pdf/acceptance/Nigeria.pdf
(accessed 30 April 2018).

124 As above.
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approach has affected the effective national implementation of the
Rome Statute and, consequently, the acceptance of international
criminal justice.'?® This has undoubtedly impacted on Nigeria’s ability
to hold members of the Boko Haram sect accountable.

Nigeria is a party to the Rome Statute. The Prosecutor of the ICC
has identified six possible cases of crimes against humanity and war
crimes committed by Boko Haram in the northeast insurgency.
Accordingly, individual members of Boko Haram can be charged with
war crimes or any of the crimes in the ICC Statute. While this does not
hold the entire armed group accountable, it must be stressed that this
form of accountability, however inadequate, could serve as a
deterrent as this is one of the overall goals of international criminal
law, in general, and the ICC, in particular.127

It must also be understood that even the rules of international
humanitarian law that are generally applicable to states and non-state
actors have their implementation mechanisms still ‘mainly geared
towards states’.'?® While international humanitarian and human
rights law are mainly state-based, the reality of armed conflict today is
less and less state-centred. The overall outcome is that international
law, as presently conceived, does little or nothing to prevent the
occurrence of armed conflicts, in so far as it relates to the activities of
armed groups. ‘It deals with armed groups, not to regulate [or
forestall] their activities, but to fight them, to calm the situations they
create, or to manage the consequences of their disruptive
existence.’2% In this respect, it is argued that a more effective
framework is one that strives to forestall the occurrence of armed
conflict, thereby helping to avoid their disruptive impact on
education. The present frameworks can best be described as medicine
after death and, as such, they only attempt to offer solutions after the
problems of emergencies and armed conflict have been created. The
Nigerian government’s efforts at combating the Boko Haram
insurgency reflects the same approach.

Further, as established earlier, international human rights law has
no mechanism for holding armed groups accountable, as its rules are
state-based and are focused on states. The reality of modern warfare,
however, is that more conflicts are caused and perpetrated by armed
groups fighting against themselves or against the armed forces of a
state or states. Boko Haram, for example, has been involved in military

125 As above.

126 Human Rights Watch ‘They set the classrooms on fire" (2016) 81 https://
www.hrw.org/sites/default/files/report_pdf/nigeria0416web.pdf (accessed 30 April
2018).

127 C Hillebrecht ‘The deterrent effects of the International Criminal Court: Evidence
from Libya’ (2016) 42 International Interactions 616.

128 M Sassoli ‘Taking armed groups seriously: Ways to improve their compliance with
international humanitarian law’ (2010) 1 International Humanitarian Legal Studies
5.

129 Z Dabone ‘International law: armed groups in a state-centric system’ (2011) 93
International Review of the Red Cross 882.
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attacks against the armed forces of Nigeria, Cameroon, Chad and
even Niger. Hence, the argument is that since armed conflicts affect
human rights and their actions violate international human rights law,
armed groups should be held accountable under that particular body
of law. Their acts often are a direct violation of one or other right. In
this instance their actions violate the rights to education. In so far as
their actions violate international obligations under these collective
bodies of law, in the same manner they should without exception be
held accountable under all these bodies of law.

Lastly, as argued earlier, the nature of warfare has changed. It is not
the same warfare that was envisaged in the 1960s and 1970s, when
these rules of international law on armed conflict were formulated,
that is still being waged in the twenty-first century. However,
international law has not evolved in a corresponding fashion to
approprlately address the challenges brought about by the new
wars."3% Most of the obligations under international humanitarian law
were formulated with the understanding that war was primarily
between two or more states. The reality today is different. This has
accounted for the weakness of international law to hold faceless
armed groups accountable for the violation of the right to education.

A pertinent question that has arisen relates to what impact a
change in the framework will have on armed groups such as Boko
Haram, that clearly have a disregard for international and domestic
law in the first place. The proper response is that international law and
all its branches, including international criminal law, continues to
grow and expand. As such, a strengthening of the existing legal
frameworks may not end all the complications attached to the
violations of the child’s rights to education during armed conflicts or
other emergencies. It will, however, serve the purpose of bringing
humanity closer to the goal of ending impunity and punishing crimes
of atrocity.

130 In the last few decades, the term ‘armed conflict’ has replaced the concept of war.
The present rules of international humanitarian law were formulated to address
the challenges of war and, thus, its limitations in addressing the new war or
armed conflict as it is properly called. The term obviously is broader than the
concept of war, and it accommodated the fluidity and fragmentation that is a
major characteristic of modern armed conflict. The deliberate targeting of civilians
and places of education is an offshoot of these ‘new wars’. One-sided violence,
terrorism, asymmetric conflict and other noticeable characteristics are the
hallmark of the new war. The players often are faceless and the hierarchical
structure of the armed group often is unknown to outsiders. In fact, there often is
a strong link between the armed groups and transnational criminal networks,
often acting as mercenaries. The delineation are not as clear as the existing
frameworks envisage. See generally IBCR ‘Children and armed conflict: A guide to
international humanitarian law’ (2010) www.ibcr.org. See also Y Dinstein War,
aggression and self-defence (2001); E Stepanova ‘Trends in armed conflicts: One-
sided violence against civilians’ (2009) Stockholm International Peace Research
Institute Yearbook 39.
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5.2 Recommendations on accountability

The weakness of international law to effectively respond to the ‘new
war’ readily accounts for different scholars’ positions and
recommendations on the issue. While arguing that non-state actors
are among the greatest violators of human rights, Clapham suggests
that they should also be held accountable under applicable rules of
international law. He admits that ‘the threats posed by non-state
actors is of increasing concern’,’3! hence the need for accountability.
He goes further by recommendlng approaches towards holding such
non-state actors accountable as they are all ‘e Joected to comply with
principles of international human rights law’.'32 In his opinion, there
have been times when parties to a conflict entered into some sort of
written agreement, not only to respect the rules of the conflict but
also to outrightly uphold and respect human rights during the period
of the conflict and thereafter. His argument is that such approaches
can be recalled.'33 This helps to put the protection of the rights of all
parties, including those of civilians, at the centre of the conflict. It also
helps to extend the obligations of the armed groups beyond the
period of the armed conflict, thus ensuring accountability even after
the timeline of the conflict.

Sassoli advocates approaches that involve educating armed groups
on the provisions of international law, allowing and encouraging them
to commit to respect international humanitarian law and also assisting
them to implement the law. He favours self-reporting and external
reporting through the use of UN Charter and treaty-based human
rights mechanisms as viable approaches towards accountability. In a
more controversial submission, he entertains the idea of establishing a
body of experts by states for the periodic review of compliance to
international law by armed groups. However, he was quick to point
out the danger of states politicising such a body, and this remains a
fundamental flaw in the idea. Finally, he sug %ests the establishment of
an audit body by armed groups themselves.

For his part Andreopolous recommends engagement practices and
activities that include ‘constructive dialogue, adoption of codes of
conduct, shaming through media attention, sanctions, accountability
mechanisms and UN Security Council-authorised enforcement
measures’.! 33

Specifically in relation to Boko Haram, Nigeria deserves to improve
its response to the insurgency. Given the earlier identified lapse in its
legal system, especially the need to domesticate all international
treaties, there is a dire need for the country to accelerate its efforts in
domesticating the Rome Statute. A draft of the Crimes Against

131 Clapham (n 119 above).

132 As above.

133 Clapham (n 119 above) 493.
134 Sassoli (n 128 above) 30-32.
135 Andrepolous (n 2 above) 142.
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Humanity, War Crimes, Genocide and Related Offences Bill, 2012 has
already been submitted to the National Assembly for translation into
national law. Domesticating the Rome Statute will strengthen
Nigeria’s legal framework in order to properly respond to the
insurgency in accordance with its obligations under various
international treaties and agreements.

Again, the inability of the Nigerian government to impartially
investigate and appropriately prosecute Boko Haram leaders has
become inexcusable. Under its current flawed legal system, Nigeria
can indeed still hold the members of the group accountable. The
failure to achieve this needs to be addressed. While the President has
promised to grant amnesty to any member of the sect who willingly
surrenders and lays down his arms, it is recommended that this
approach should not jeopardise the need for justice through the
country’s legal system.

6 Conclusion

The article has discussed the accountability debate that surrounds the
activities of non-state actors and their impact on the realisation of the
child’s right to education. It has also examined the legal framework
for the protection of the right to education during emergencies and
armed conflicts. It thereafter focused on Boko Haram as an example of
a non-state armed group. In this respect it considered the sect’s
history and its ideological beliefs and sought to show that their
activities are a result of their ideologies. It thereafter delved into the
accountability debate and suggested various approaches towards
holding faceless armed groups accountable for rights violations,
generally, and the violation of the child’s right to education, in
particular. It found that there is a need to strengthen the domestic
and international frameworks for holding non-state actors accountable
for rights violations, in general, and the violation of the right to
education, in particular. This need has arisen because of the changing
nature of warfare. As such, the need for a continuous adaptation of
international frameworks that adequately respond to the changing
nature of warfare cannot be overemphasised.
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Summary

Taxpayers are obliged by law to pay taxes, yet both South Africa and
Nigeria afford persons the right to have a dispute adjudicated by an
impartial forum. This article examines the interplay in South Africa and
Nigeria between a taxpayer’s right to access the courts and his or her duty
to pay an assessed tax, the purpose being to determine whether the
manner in which these countries approach this issue is constitutionally
sound. The article demonstrates that Nigeria’s general approach ensures
that a taxpayer’s right of access to the courts remains intact. However, it is
illustrated that the South African ‘pay now, argue later’ rule unreasonably
and unjustifiably limits a taxpayer’s right of access to the courts.

Key words: tax payment obligation; right of access to courts; tax
administration; taxpayers’ rights; ‘pay now, argue later’ rule

1 Introduction

The Constltutlon of the Federal Republic of Nigeria, 1999 (Nigerian
Constitution)! and the Const|tut|on of the Republic of South Africa,
1996 (South African Constitution)? provide that a person has the

* LLB LLM LLD (Pretoria); Carika.Fritz@up.ac.za

1 Secs 1(1) and 1(3) of the Nigerian Constitution confirm the supremacy of the
Constitution and stipulate that all law and conduct must be in accordance with
the Constitution.

2 Sec 2 of the South African Constitution provides that the South African
Constitution is the supreme law of South Africa and that any law or conduct that
is contrary to the Constitution will be invalid.
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right to have his or her disputes adjudicated by an impartial forum.
This right is provided for in section 36(1) of the Nigerian Constitution
and in section 34 of the South African Constitution.

Furthermore, both Nigeria and South Africa have ratified the
African Charter on Human and Peoples’ Rights (African Charter),3
which aims ‘to promote and protect human rights and basic freedoms
on the African continent’.# In terms of article 1 of the African Charter,
this means that South Africa and Nigeria must ‘adopt legislative and
other measures’ that will give effect to the rights and duties provided
for in the African Charter. Consequently, in terms of the African
Charter, South Africa and Nigeria must ensure that every individual’s
case be heard, that is, that an individual has the right to appeal to a
competent forum when a fundamental right has been violated,® and
to be presumed innocent until proven guilty by a competent court.”
Therefore, South Africa and Nigeria have similar obligations in relation
to providing access to the courts.

In turn, article 29(6) of the African Charter stipulates that
individuals have a duty to pay taxes that are imposed by law as this
obligation is in the interests of society.

Therefore, countries that have adopted the African Charter may be
confronted with a possible conflict when a taxpayer disputes an
assessed tax. Will the taxpayer be able to first have this dispute heard
by an impartial forum to give effect to the rights provided for in the
African Charter, or will she or he have to comply with the duty to pay
the assessed tax, which is also provided for in the African Charter?

This article addresses the interplay in South Africa and Nigeria
between the right of access to the courts and a taxpayer’s duty to pay
an assessed tax in order to determine whether the manner in which
these countries approach this issue is constitutionally sound. This
interplay is addressed from a legal pragmatic perspective.

A comparison between South Africa and Nigeria is beneficial for
two reasons. First, although both countries interpret the right to
adjudication by an impartial forum in the same manner and their
revenue agencies are obliged to collect taxes, they have divergent
approaches as to how to deal with the interplay that arises when a
taxpayer disputes his or her tax obligation. Therefore, in considering
the constitutionality of both these approaches, one inevitably needs to
consider whether there are any lessons the one country can learn from
the other’s approach. Second, there currently is a dearth of scholarly

3 African Commission on Human and Peoples’ Rights ‘Ratification table: African
Charter on Human and Peoples’ Rights (2016) http://bit.ly/110bnUQ (accessed
20 May 2016).

4 African Commission on Human and Peoples’ Rights ‘African Charter on Human

and Peoples’ Rights’ http://bit.ly/QIzRuG (accessed 20 May 2016).

Art 7 African Charter.

Art 7(1)(a) African Charter.

Art 7(1)(b) African Charter.

N O »n
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work and case law in respect of the Nigerian approach, which may be
because the Nigerian approach is not considered to affect taxpayers’
rights. Nonetheless, Nigeria’s reliance on crude oil as a means of
revenue® is declining, and the country has started to rely on other
sources of revenue.” As such, a need for prompt and effective tax
collection may result in the current approach requiring a complete
overhaul. Comparing the Nigerian approach to that of South Africa
thus can assist in indicating whether adopting South Africa’s approach
would be workable for Nigeria in case of an overhaul. Consequently, it
is envisaged that this comparison stimulates debate regarding the way
in which Nigeria should in future deal with disputed taxes pending
dispute resolution.

The article first considers the right of access to the courts in relation
to tax disputes in both South Africa and Nigeria. Thereafter, the South
African and Nigerian approaches to such disputes are discussed in
order to ascertain whether these approaches pass constitutional
muster.

2 Right of access to the courts

2.1 South Africa
Section 34 of the South African Constitution provides:

Everyone has the right to have any dispute that can be resolved by the
application of law decided in a fair public hearing before a court or, where
appropriate, another independent and impartial tribunal or forum.

In Bernstein v Bester (Bernstein),'® the Court indicated that the purpose
of the right to access the courts is to separate ‘the judiciary from the
other arms of the state’.!! As a result of this separation, the legislature
is prevented from becoming the judge, and the rule of law is
upheld.'? Similarly, |n Chief Lesapo v North West Agricultural Bank
(Chief Lesapo (CO),"3 the Court acknowledged the link between

8 JU Madugba et al ‘Evaluation of the contribution of oil revenue on economic
development in Nigeria’ (2016) 8 International Journal of Economics and Finance
210. According to these authors, almost 80% of Nigeria’s government revenue
comprises income earned from the sale of crude oil.

9 E Uzor ‘Enhancing tax collection efficiency and compliance in Nigeria: The role of
behavioural economics’ 20 March 2017 http://bit.ly/2uAqEZ0 (accessed 31 March
2018).

10 1996 (2) SA 751 (CC).

11 Bernstein (n 10 above) para 105.

12 As above. Even though Bernstein dealt with the right of access to the courts in
terms of sec 22 of the interim Constitution 200 of 1993, this case remains
relevant, as the wording contained in sec 22 of the interim Constitution was
similar to the wording contained in sec 34 of the South African Constitution.

13 1999 (12) BCLR 1420 (CC) 1429.
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section 34 of the South African Constitution and the rule of law.'* The
Court held that the right to access the courts prevents a person from
taking the law into his or her own_hands, which is inimical to a legal
system founded on the rule of law."®

In Chief Lesapo v North West Agricultural Bank (Chief Lesapo (HC)),16
the High Court highlighted another aspect of the right to access the
courts. The Court indicated that section 34 of the South African
Constltutlon embodied the nemo iudex idoneus in propria causa est
rule,’” which means that ‘no one may be a judge in his or her own
case’.8 Thus, one of the aims of section 34 of the South African
Constitution is to prevent a person from being a judge in a matter to
which he or she is a party. However, it must be borne in mind that
the right to access the courts in South Africa is not absolute and may
be limited if the limitation is reasonable and justifiable.’

In South Africa a dispute resolution procedure, which is one way of
giving effect to the right to access the courts, is available to a taxpayer
who is not satisfied with his or her tax liability. If a taxpayer disputes
an income tax or a Value- Added Tax (VAT) liability, section 104 of the
Tax Administration Act (TAA)?? provides that the taxpayer may object
to the assessment. If the South African Revenue Service (SARS)
disallows the objection, the taxpayer may lodge an appeal with the
Tax Court?! or, if the amount in dispute is less than R1 million and
both the taxpayer and a senior SARS official agree thereto, the matter
may be heard by the Tax Board.?? If a taxpayer still is dissatisfied after

14 The rule of law entails that conduct must be in line with ‘pre-announced, clear
and general rules’. See in this regard AV Dicey Introduction to the study of the law
of the constitution (1959) 193; Fedsure Life Assurance Ltd v Greater Johannesburg
Transitional Metropolitan Council 1998 (12) BCLR 1458 (CC) 1482; Dawood v
Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas v Minister of
Home Affairs 2000 (5) BCLR 837 (CC) 842; Pharmaceutical Manufacturers
Association of SA: In re ex parte President of the RSA 2000 (2) SA 674 (CC) paras 19-
20; Affordable Medicines Trust v Minister of Health of the RSA 2005 (6) BCLR 529
(CC) para 108; B Bekink Principles of South African constitutional law (2012) 62.

15  Chief Lesapo (n 13 above) para 11.

16 [1999] JOL 5319 (B).

17  Chief Lesapo (n 13 above) para 13.

18 Y Burns & M Beukes Administrative law under the 1996 Constitution (2003) 197.

19 Sec 36(1) of the South African Constitution indicates that in establishing whether
a limitation is reasonable and justifiable, the following factors must be considered:
‘(a) the nature of the right; (b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation; (d) the relation between the limitation
and its purpose; and (e) less restrictive means to achieve the purpose’.

20  Act 28 of 2011.

21  Sec 116 TAA.

22 Sec 109(1) TAA. Sec 109(1) of the TAA provides that an appeal may be heard by
the Tax Board if the amount of tax in dispute does not exceed the amount
determined by the Minister of Finance. In terms of GN 1196 in Government
Gazette 39490 (17 December 2015), from 1 January 2016 the amount is R1
million. For a discussion relating to the dispute-resolution procedures pertaining
to customs duty, see SARS ‘Customs external guide overview of customs
procedures’ 28 March 2013; T Colesky & R Franzsen ‘The adjudication of customs
tariff classification disputes in South Africa: Lessons from Australia and Canada’
(2015) 48 Comparative and International Law Journal of Southern Africa 259-264.
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these forums have heard the appeal, the taxpayer may lodge an
appeal with the High Court of South Africa.? Further recourse may be
soughtzsfrom the Supreme Court of Appeal®* and the Constitutional
Court.

2.2 Nigeria

Section 36(1) of the Nigerian Constitution provides that ‘a person
shall be entitled to a fair hearing within a reasonable time by a court
or other tribunal established by law and constituted in such manner as
to secure its independence and impartiality’.

This right encapsulates two rules of natural justice, namely, audi
alteram partem meaning to ‘hear the other side’,?® and the nemo
iudex rule.?” However, section 36(2) of the ngerlan Constitution
qualifies this right by providing that a law will not be invalid merely
because the government is empowered to make administrative
decisions that affect the rights and obligations of a person. Such a law
would still be valid if the person who is to be affected by the decision
has the opportunity to make representations before the decision is
made?® and if the decision is not regarded as being final and
conclusive.?’

The Nigerian Constitution also provides avenues for dispute
resolution by impartial forums.3% The forums relevant to federal tax

See C Fritz ‘An appraisal of selected tax enforcement powers of the South African
Revenue Service in the South African constitutional context’ unpublished LLD
thesis, University of Pretoria, 2017 179-187, where South Africa’s approach to the
payment obligation pending dispute resolution in relation to customs duty is
discussed.

23 In terms of sec 169(1) of the South African Constitution, the High Courts of South
Africa may hear any constitutional matter if it is not heard by the Constitutional
Court directly or falls within the jurisdiction of a court that has a status similar to a
High Court.

24 In terms of sec 168(3)(a) of the South African Constitution, the Supreme Court of
Appeal may decide appeals emanating from the High Court of South Africa or a
court with a similar status, except labour or competition law matters.

25 Sec 167(3) of the South African Constitution stipulates that the South African
Constitutional Court is the highest court in South Africa.

26 Y Burns Administrative law (2013) 352.

27  Awazurike v Attorney-General of the Federation [2009] ALL FWLR (Pt. 489) 549 553;
Olufeagba v Abdur-Raheem [2010] ALL FWLR (Pt. 512) 1033 1042.

28 Sec 36(2)(a) Nigerian Constitution.

29  Sec 36(2)(b) Nigerian Constitution.

30 Sec 69(1) of the Companies Income Tax Act Cap C21 LFN, 2004 and sec 66 of the
Personal Income Tax Act 104 of 1993 provide for a taxpayer to first lodge an
objection against an assessment before commencing with appeal proceedings.
However, in terms of secs 2, 25 and 68 of the Federal Inland Revenue Service
(Establishment) Act 2007 (FIRSEA), the tax-resolution proceedings should be
conducted in accordance with the provisions of the FIRSEA. The FIRSEA does not
provide for an aggrieved taxpayer to lodge an objection with the FIRS. A Elebiju
‘Tax litigation: Paradigm shift on notice of refusal to amend assessment (NORA)’
This Day Lawyer 6 September 2011 6 submits that procedures (in this instance the
objection procedure) that existed prior to the enactment of the FIRSEA should still
be available, on condition that this is not inconsistent with the FIRSEA.
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disputes are the Supreme Court of Nigeria;3! the Court of Appeal ;32
the Federal High Court;33 and the Tax Appeal Tribunal (TAT).3*

3 Approaches to a payment obligation pending
dispute resolution

3.1 South Africa

3.1.1 Relevant provisions
Section 164(1) of the TAA provides as follows:

Unless a senior SARS official otherwise directs in terms of sub-
section (3) -

(a) the obligation to pay tax; and

(b) the right of SARS to receive and recover tax will not be suspended by
an objection or appeal or pending the decision of a court of law
pursuant to an appeal under section 133.

Section 164(1) stipulates that a taxpayer needs to ‘pay now, argue
later’. If the ‘pay now, argue later’ rule did not exist, there would be
an incentive for a taxpayer to dispute a tax obligation. This could lead
to frivolous objections that may cause SARS and the South African
government to experience dire financial constraints.>> In Capstone

31 This Court is established in terms of sec 230(1) of the Nigerian Constitution. Sec
233 of the Nigerian Constitution provides that the Supreme Court of Nigeria has
jurisdiction to hear matters pertaining to the federation and states, or between
states, and matters that are specifically provided for in terms of legislation (which
matters fall within the original jurisdiction of this Court). ] Sokefun & NC Njoku
‘The court system in Nigeria: Jurisdiction and appeals’ (2016) 2 International
Journal of Business and Applied Social Science 5 state that the Supreme Court of
Nigeria, the highest court, is the court of last resort in Nigeria.

32 This Court is established in terms of sec 237(1) of the Nigerian Constitution. In
terms of secs 239(1) and 240 of the Nigerian Constitution, the Court of Appeal
has jurisdiction to hear matters relating to the validity of presidential elections and
to determine appeals from courts below it.

33 The Federal High Court is established in terms of sec 249(1) of the Nigerian
Constitution. In terms of sec 251(1) of the Nigerian Constitution, this Court has
jurisdiction over matters relating to, amongst others, national revenue and the
taxation of companies.

34 The TAT is established in terms of sec 59(1), read with para 13(1) of the Fifth
Schedule to the FIRSEA. In terms of the First Schedule to the FIRSEA, the TAT has
jurisdiction to consider disputes pertaining to company income tax, personal
income tax, petroleum income tax, capital gains tax and VAT. See AJA Achor ‘Tax
dispute resolution in Nigeria: A storm in a teacup’ (2014) 29 Journal of Law, Policy
and Globalisation 150 for a discussion regarding the overlapping jurisdiction of the
TAT and the Federal High Court. See A Aniyie ‘Taxpayers’ rights in Nigeria’
unpublished MPhil dissertation, University of Pretoria, 2015 55-56 for a brief
discussion of the setup and structure of the TAT.

35 Metcash Trading Ltd v Commissioner for the South African Revenue Service 2000 (2)
SA 232 (W) 243 (Metcash Trading).
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556 (Pty) Ltd v Commissioner for SARS (Capsi.‘one),36 the Court
encapsulated the rationale of this rule as follows:

The considerations underpinning the ‘pay now, argue later’ concept
include the public interest in obtaining full and speedy settlement of tax
debts and tﬁe need to limit the ability of recalcitrant taxpayers to use
objection and appeal procedures strategically to defer payment of their
taxes.

It should be noted that the ‘pay now, argue later’ rule in itself does
not have a significant bearing on taxpayers’ rights as they simply may
decide not to pay the disputed tax until the dispute has been
resolved. Rather, it is the effect of this rule that has a substantial
impact. First, the fact that the payment obligation is not suspended
means that interest, currently at 10,5 per cent per annum,3’ WI||
accrue on the outstanding tax from the date the tax was payable,38
either until the dispute is resolved in favour of the taxpayer or the
taxpayer pays the assessed tax.

Second, SARS may enforce the collection of taxes. Thus, if the
taxpayer elects not to pay the tax which is subject to dispute
resolution, the so-called ‘statement procedure’ may be
|mplemented 40 In terms of this procedure SARS may file a statement,
indicating the outstanding tax as well as any interest and/or penalty
payable, with the clerk or registrar of a competent court. The filing of
the statement has the effect of a civil judgment, which enables SARS
to obtain a writ to attach and sell the property of the taxpayer.*! An
alternative enforcement action at the disposal of SARS is to appoint a
third party on behalf of the taxpayer. The third party will then be
required to make payment of the taxes from money held by the third
party on behalf of the taxpayer or due to the taxpayer.*?

However, a taxpayer may request a suspension of a payment
obligation if he or she mtends to lodge an objection to or an appeal
against an assessment.*3 In terms of section 164(3) of the TAA, the
senior SARS official must then consider the following factors when
exercising this discretion to suspend or not to suspend:

(@) whether the recovery of the disputed tax will be in jeopardy or there
will be a risk of dissipation of assets;

36 [2011] ZAWCHC 297 para 9.

37 SARS ‘Table 1 interest rates in respect of the various Acts administered by SARS’
June 2016 http://bit.ly/1RLUT58 (accessed 30 March 2017).

38 B Croome & L Olivier Tax administration (2015) 371.

39 The accrual of interest will be subject to the in duplum rule. As stated in Union
Government v Jordaan’s Executors 1916 TPD 411 413, this rule prohibits interest
from accruing ‘after the amount is equivalent to the amount of the capital’.
Consequently, the interest on the outstanding tax will accrue only until it is equal
to the amount of tax disputed.

40  See in this regard sec 172 of the TAA.

41  Capstone (n 36 above) para 37.

42 This power is provided for in sec 179 of the TAA.

43 Sec 164(2) TAA.
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(b) the compliance history of the taxpayer with SARS;
(c) whether fraud is prima facie involved in the origin of the dispute;

(d) whether payment will result in irreparable hardship to the taxpayer
not justified by the prejudice to SARS or the fiscus if the disputed tax
is not paid or recovered; or

(e) whether the taxpayer has tendered adequate security for the
payment of the disputed tax and accepting it is in the interest of
SARS or the fiscus.

Some factors contained in section 164(3) of the TAA require further
scrutiny. In relation to the first factor the TAA does not specifically
indicate when recovery of tax will be in jeopardy. Nonetheless, the
Short Guide to the Tax Administration Act, 2011 provides some
guidance in this regard. According to the Guide, the recovery of tax
will be in jeopardy when there is some risk that the tax may be lost if
collection thereof is delayed.**

The inclusion of the words prima facie in relation to the factor
dealing with fraud is of some concern. A taxpayer will not yet have
had the o%oortunity to defend herself or himself against the allegation
of fraud.”™ Furthermore, an adverse finding by SARS based on
whether fraud was prima facie involved conflicts with section 35(3)(h)
of the South African Constitution, which provides that an accused
person has the right to be presumed innocent until proven guilty.*

The factor relating to irreparable hardship, in essence, appears to
be subjective in nature. Also, this factor does not simply consider the
taxpayer’s hardship, but rather weighs it up against the interests of
SARS and the fiscus.*’ It is impossible to understand how SARS can
act in an objective manner when weighing the taxpayer’s hardship
against its own interests. This proposal is also in conflict with the nemo

44 SARS ‘Short guide to the Tax Administration Act, 2011 (28 of 2011)" 5 June 2013
36. This guide deals with jeopardy in terms of jeopardy assessments as envisaged
in sec 94 of the TAA. In terms of this section SARS may make a jeopardy
assessment before a return is due if the commissioner is satisfied that it is
necessary to secure the collection of tax which would otherwise be in jeopardy. An
example of when a jeopardy assessment would be appropriate is when a taxpayer
is on the brink of leaving South Africa without paying her or his outstanding taxes.
See also T Solomon ‘“Pay now argue later” — Recent amendments to section 164
of the Tax Administration Act no 28 of 2011’ 22 April 2015 Tax ENSight http://
bit.ly/10dGCes (accessed 9 November 2016).

45 L Rood ‘Pay now, argue later’ Finweek 13 August 2009 44. Although Rood's
concern relates to the repealed sec 88 of the Income Tax Act 58 of 1962 and sec
36 of the Value-Added Tax Act 89 of 1991 (VAT Act), it is submitted that this
concern also relates to the current similar provision of the TAA.

46 It is submitted that other instances where an adverse finding is made based on an
allegation of a crime being committed, the matter must be considered by an
impartial party. Eg, when a judge or magistrate considers a bail application, sec
60(5) of the Criminal Procedure Act 59 of 1977 allows an impartial presiding
officer to consider the crime that has allegedly been committed.

47  H Louw ‘Changes to the criteria considered by SARS when suspending payment of
tax’ 30 January 2015 https://www.cliffedekkerhofmeyr.com/en/news/publications/
2015/tax/30-january-changes-to-criteria-considered-by-sars-when-suspending-
payment-of-tax.html (accessed 30 June 2018).
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iudex rule. Therefore, the fact that SARS has to exercise its discretion in
taking its own interests into consideration infringes on a taxpayer’s
right of access to the courts.

Further, as regards this factor, Williams questions whether financial
hardship4g can ever be considered to be irreparable, as it could be
remedied by an award of damages.*® However, an award of damages
may not remedy the situation where a taxpayer is rendered insolvent
or liquidated and a court only thereafter finds in favour of the
taxpayer.50

Also, Du Plessis and Dachs point to a ‘catch-22">" situation relating
to whether irreparable financial hardship is present. If the taxpayer
argues that the payment of tax would not result in irreparable
financial hardship, SARS in all likelihood would not suspend the
payment of tax. Conversely, if the taxpayer argues that the payment
of tax pending an objection or appeal would lead to irreparable
financial hardship, SARS might be concerned that the taxpayer would
not be able to pay the tax at a later stage and, accordingly, decide
not to suspend the payment of the assessed tax.

With regard to the last factor listed in section 164(3) of the TAA,
namely, the taxpayer’s ability to furnish security, the question might
arise as to when it would be more beneficial to accept security over
the payment of assessed taxes. If SARS rejects the request to suspend
the payment obligation, this does not automatically mean that it
would receive the outstanding disputed tax as it might need to use its
enforcement powers to obtain such tax. Consequently, SARS needs to
weigh up the certainty of furnished security against the probability
that it might need to enforce collection of the outstanding tax.

Furthermore, section 164(6) provides:

During the period commencing on the day that —

(a) SARS receives a request for suspension under subsection (2); or

48 Before 20 January 2015, this factor was concerned with ‘financial hardship’.
However, sec 5 of the Tax Administration Laws Amendment Act 44 of 2014
amended this factor to refer only to ‘hardship’. Solomon (n 44 above)
understands this to mean that the legislature recognises that a taxpayer may suffer
hardship in relation to the ‘pay now, argue later’ rule that is not financial in
nature. However, it is difficult to offer an example that does not indirectly relate to
a financial aspect. It may be that the legislature meant that the hardship does not
need to be directly related to a person’s finances.

49 RC Williams ‘Unresolved aspects of the “pay now, argue later” rule’ Synopsis
January 2012 6.

50 C Keulder ““Pay now, argue later” rule — Before and after the Tax Administration
Act’ (2013) 16 Potchefstroom Electronic Law Journal 144.

51 Collins dictionary http://bit.ly/1dpX2zH (accessed 9 November 2016) defines the
phrase ‘catch-22’ as ‘a situation in which any move that a person can make will
lead to trouble’.

52 B du Plessis & P Dachs ‘Pay now argue later’ 23 July 2014 Tax ENSight http://
bit.ly/TFB3OZW (accessed 3 June 2015).



180 (2018) 18 AFRICAN HUMAN RIGHTS LAW JOURNAL

(b) a suspension is revoked under subsection (5), and ending 10 business
days after notice of SARS’ decision or revocation has been issued to
the taxpayer, no recovery proceedings may be taken unless SARS has
a reasonable belief that there is a risk of dissipation of assets by the
person concerned.

The effect of this section is that there is an automatic suspension of a
taxpayer’s payment obligation if SARS fails to deliver its decision as to
whether the obligation has been suspended or not. Nevertheless,
SARS is allowed to continue with the collection procedures in the
absence of delivering its decision if it has a reasonable belief that the
taxpayer may alienate assets.

Section 164(6) of the TAA provides a taxpayer with a degree of
certainty, as she or he is guaranteed that SARS will not continue with
any collection steps during the time that the collection of tax is
stayed, unless SARS believes that the taxpayer may alienate assets. As
a result, SARS will do its utmost to reach a decision as soon as possible
regarding the request for suspension of the obligation to pay taxes
pending dispute resolution in order to ensure that it is able to
continue collecting taxes swiftly. This situation provides an incentive
for SARS to reach a quick decision or to provide reasons why it
believes the taxpayer may alienate assets. However, this need for haste
may result in senior SARS officials not taking into account all relevant
considerations in determining whether payment pending an objection
or an appeal may be suspended. If this indeed is the case, taxpayers
would have to take the decision on review in order to have it re-
evaluated?3 which, in turn, may have severe financial and time
implications for the taxpayer.

Furthermore, in terms of section 256(3)(a) of the TAA, SARS may
provide a tax clearance certificate only if the taxpayer does not have
an outstanding tax debt, unless the tax debt is subject to an
instalment payment agreement,>* has been compromised®® or has
been suspended in terms of section 164 of the TAA. Thus, if SARS fails
to deliver a decision in relation to the suspension request, a tax
clearance certificate cannot be issued. It should be noted that this
certificate is essential, as businesses frequently require it in tender
processes or before a particular service can be rendered.>®

In the case of either a senior SARS official rejecting the request for
suspension or the taxpayer not requesting such a suspension and
proceeding to pay the outstanding tax pending dispute resolution,
the amount in excess plus interest must be refunded to the taxpayer if
the matter is later adjudicated in favour of the taxpayer.>’ The

53 In terms of sec 6(2)(e)(iii) of the Promotion of Administrative Justice Act 3 of 2000,
this will constitute a ground for judicial review.

54 In terms of sec 167 of the TAA.

55 In terms of sec 204 of the TAA.

56 Aucamp Scholtz Lubbe Chartered Accountants ‘Tax clearance certificates’ 5 June
2013 http://bit.ly/2vk5Znu (accessed 14 July 2017).

57 Sec 164(7) of the TAA.
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interest, calculated at 9,75 per cent per year,”® accrues from the date
on which the payment was received until the refund is made.>® This
amount appears to compare negatively with the interest rate
applicable to other debts, which is currently 10,5 per cent per year.®°
However, interest in relation to other debts is calculated from the date
a demand for payment is made or a summons issued, whichever
occurs first.®! Consequently, interest in relation to a repayment by
SARS could accrue before interest in relation to other debt would start
to accrue. Nonetheless, in some instances the payment of interest to a
taxpayer may not be enough to prevent the taxpayer from
experiencing financial ruin.

3.1.2 Constitutional considerations relating to the South African
approach

The case of Metcash Trading Ltd v Commissioner for the South African
Revenue Service and the Minister of Finance (Metcash Trading (HC))®3
challenged the constitutionality of the ‘pay now, argue later’ rule
contained in section 36 of the VAT Act on the grounds that it violated
the taxpayer’s right of access to the courts.®* Although this provision
(section 36) has been repealed and replaced by section 164 of the
TAA, it remains essential to consider this case, as the provisions
contained in the erstwhile section resemble the current provisions.®
As such, Metcash Trading (HC) and its subsequent appeal to the

58 SARS (n 37 above).

59 Sec 164(7) TAA. Sec 164(7) provides that this interest is calculated in terms of sec
187(1) of the TAA. Sec 187(1), in turn, refers to secs 188 and 189 of the TAA to
calculate the interest. However, the relevant subsection has not yet come into
operation and is awaiting proclamation by the President (GN 51 in Government
Gazette 35687 14 September 2012). As the relevant provisions of the TAA relating
to interest have not yet come into operation, the accrual of interest must be
regulated in terms of the specific tax Act.

60 Sec 1 of the Prescribed Rate of Interest Act. GN 461 in Government Gazette 39743
22 April 2016 provides that the prescribed rate of interest from 1 May 2016 is
10,5% per annum.

61  Sec 2A(2)(a) of the Prescribed Rate of Interest Act 55 of 1975.

62 South African Institute for Chartered Accountants ‘Taxpayers may be at risk with
new “pay now, argue later” rule’ 15 February 2011 http://bit.ly/11k6BxF (accessed
21 April 2016).

63 2000 (2) SA 232 (W). For a discussion of Metcash Trading (n 35 above), see
L Olivier ‘Tax collection and the Bill of Rights’ (2001) 1 Journal of South African Law
194; | Silke ‘Taxpayers and the Constitution: A battle already lost’ (2002) 17 Acta
Juridica 310; Croome & Olivier (n 38 above) 372; Keulder (n 50 above) 135-136.

64  Metcash Trading (n 35 above) 237. Initially, the taxpayer also considered this rule
to violate his right to property as envisaged in sec 25(1) of the South African
Constitution. However, he did not pursue the argument regarding the possible
infringement of sec 25(1) of the Constitution further. See C Fritz (n 22 above) 160
where it is indicated why a constitutional attack based on the right to property
would have been unsuccessful.

65 See Keulder (n 50 above) 148 where the differences regarding the provisions in
the repealed VAT Act and the provisions in the TAA are indicated.
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Constitutional Court (Metcash Trading (CC))66 provide valuable insight
into the constitutionality of the ‘pay now, argue later’ rule.

In Metcash Trading (HC), Snyders ] held that the ‘pay now, argue
later’ rule violated a taxpayer’s right to access the courts, as SARS acts
as a substitute for the court by determining every component of the
vendor’s liability and the enforcement thereof.®” The Court also held
that ‘[t]he prospect that an eventual successful appeal might reverse
the situation is no answer to the actual mfrmgement which endures
until then’.%8 The Court rejected the commissioner’s argument that
the limitation placed on a taxpayer’s right of access is reasonable and
justifiable,® and held that the limitation on a person’s right of access
to the courts was extensive and, although it may onoy be temporary in
nature, that the effect thereof can be permanent.”” Accordingly, the
limitation was held to be unreasonable and unjustifiable. The High
Court referred the matter to the Constitutional Court to confirm its
declaration of invalidity.”"

In Metcash Trading (CC), the Minister of Finance and the
commissioner contended that the limitation imposed by the ‘pay
now, argue later’ rule was not unreasonable and unjustifiable as a
taxpayer has_several opportunities for a ‘hearing’ with regard to the
assessment.”2 Metcash considered this to be insufficient as the
taxpayer would still be required to pay before she or he could avail
herself or himself of these opportunities.”> Moreover, Metcash was of
the view that there were less invasive means available to effect a
speedy collection of taxes,”* such as the furnishing of security and
higher interest rates.”>

The Constitutional Court held that the ‘pay now, argue later’ rule
had two objectives, namely, to ensure that the payment obligation
pertaining to a disputed tax was not delayed while a taxpayer pursued
remedies in this regard; and to provide that the required refunds
would be made at a later stage.”® The Court concluded that the ‘pay

66 Metcash Trading Ltd v Commissioner for the South African Revenue Service and the
Minister of Finance 2001 (1) SA 1109 (CC).

67 Metcash Trading (n 35 above) 242.

68 Asabove.

69  Metcash Trading (n 35 above) 243.

70  Metcash Trading 244.

71 Metcash Trading 246.

72 Metcash Trading (n 66 above) 1118. According to the Minister and the
commissioner, these opportunities are objecting to the assessment; requesting an
extension to pay, and, if this request is refused, taking the matter on review; as
well as appealing to the Tax Court. See Keulder (n 50 above) 137-138 for a
discussion of the Constitutional Court decision.

73 Metcash Trading (n 66 above) 1119.

74 As above.

75  Metcash Trading (n 35 above) 244.

76  Metcash Trading (n 66 above) 1130.
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now, argue later’ rule did not limit a taxpayer’s right of access to the
courts, and, consequently, the rule was held to be constitutional.”

In considering the Constitutional Court’s decision, it appears that
not suspending a payment pending dispute resolution does not, in an
unconstitutional manner, limit a taxpayer’s right to access the courts.
Nonetheless, commentary and criticism concerning this decision point
to the contrary. The taxpayer contended in Metcash Trading that the
court’s jurisdiction was excluded when the ‘pay now, argue later’ rule
was invoked, not that the court’s Jurisdiction was entirely
disregarded.” 78 Thus, it may be argued that the ‘pay now, argue later’
rule infringes on the right of access to the courts, as it promotes ‘self-
help’ by SARS.”® Accordingly, the question before the court should

not be whether the taxpayer will have access to the courts at some stage,
but rather whether the taxpayer will have the opportunity to access the
courts before being obliged to pay the assessed amount.

Furthermore, in Dawood v Minister of Home Affairs; Shalabi v Minister of
Home Affairs; Thomas v Minister of Home Affairs (Dawood),®! the Court
held that

the exercise of a discretionary power may subsequently be successfully
challengbd on administrative grounds, for example [because] it was not
reasona [or] does not relieve the legislature of its constitutional
obllhgatlon to promote, protect and fulfil the rights entrenched in the Bill of
Rights.

Consequently, the legislature must ensure that provisions are
constitutional despite the fact that a decision may be subject to
review.32 Therefore, the mere fact that the decision of SARS not to
suspend a payment obligation can be taken on review is not sufficient
to ensure that the ‘pay now, argue later’ rule would pass
constitutional muster.

Olivier also notes that the Court did not deal with the applicant’s
argument that there are less invasive ways to ensure the efficient
collection of taxes.83 This consideration is important in view of the
fact that one of the factors the Court had to consider when
determining whether a limitation is reasonable and justifiable in terms
of section 36(1) of the South African Constitution is whether there are
less invasive ways to achieve the objective of SARS.

There is also some debate as to whether the Court would have held
the ‘pay now, argue later’ rule to be constitutionally sound if the
matter before the Court had concerned income tax instead of VAT.

77  Metcash Trading (n 66 above) 1132.

78  Olivier (n 63 above) 196.

79  Keulder (n 50 above) 140.

80 As above.

81 2000 (8) BCLR 837 (CC) para 48. See also Olivier (n 63 above) 198 in this regard.
82 Keulder (n 50 above) 140.

83  Olivier (n 63 above) 199.
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Croome is of the view that the Court would have come to the same
conclusion.84 Williams, on the other hand, states that the Court would
not necessarily have held the rule to be constitutional had the matter
concerned income tax.8> Possible support for Williams's view is to be
found in Metcash Trading (CC) where the Court explicitly
distinguished between VAT and income tax.8 The Court stated that a
VAT liability arises contlnuously whereas an income tax liability arises
when an assessment is issued.5’ Moreover, a taxpayer who is a VAT
vendor®® collects money as an agent of SARS,% as the vendor may set
off ‘tax incurred on enterprise inputs (input tax) from the tax collected
on supplies made by the enterprise (output tax)’.?® Furthermore, the
Court held that the calculatlon of VAT payments was less compllcated
than that of income tax.’! For that reason, the Court held that, in the
case of income tax, room for dispute regardmg the interpretation of
the statute or accounting practices is far greater than in the case of
VAT.

It is submitted that the distinction made by the Court in relation to
income tax and VAT is flawed. First, the income tax liability, which is
similar to that in respect of VAT, depends on an activity that triggers
the levying of the specific tax. Hence, in both instances the liability
arises as often as an activity occurs which triggers tax liability. Second,
the Court’s argument that the taxpayer acts as a collection agent is of
no reIevance In Director of Public Prosecutions, Western Cape v Parker
(Parker) the Court recognised that a VAT vendor and SARS have a
debtor-creditor relationship.”> Consequently, the fact that a vendor
holds money on behalf of SARS as an ‘agent’ does not change the
nature of the relationship between the (vendor) taxpayer and SARS.
Third, the Court’s broad statement regarding room for dispute is

84 B Croome ‘Paying up or arguing first’ (2001) Business Day Professional 6;
BJ Croome ‘Taxpayers’ rights in South Africa: An analysis and evaluation of the
extent to which the powers of the South African Revenue Service comply with the
constitutional rights to property, privacy, administrative justice, access to
information and access to courts’ unpublished PhD thesis, University of Cape
Town, 2008 173; B Croome Taxpayers’ rights in South Africa (2010) 40.

85  Williams (n 49 above) 4.

86 Metcash Trading (n 66 above) 1121-1122. See also Croome & Olivier (n 38 above)
372.

87  Metcash Trading (n 66 above) 1121.

88 See sec 1, read with secs 23 and 50A of the VAT Act, in relation to when a person
would be a vendor for VAT purposes.

89  Metcash Trading (n 66 above) 1122.

90 SARS ‘VAT 404 Guide for vendors’ 31 March 2015 2. See M Silver Deloitte VAT
handbook (2017) 14 for a discussion of input and output tax.

91  Metcash Trading (n 66 above) 1125.

92 2015 (4) SA 28 (SCA).

93 Parker (n 92 above) para 9. The Court indicated that it is a relationship of debtor-
creditor because, when a VAT vendor fails to pay over the tax that is due and
payable, SARS may sue the vendor for payment. Also, this non-compliance would
constitute a non-compliance offence as opposed to common law theft of which a
person would be guilty if the relationship was one of trust.
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incorrect. Calculating an income tax or VAT liability would depend on
the complexity of specific transactions.

In Capstone, a case similar to that of Metcash Trading (CO), the
Court endeavoured to differentiate between the ‘pay now, argue
later’ rule in relation to VAT and income tax. The Court remarked:®

There are material differences distinguishing the position of self-regulating
vendors under the value-added tax system and taxpayers under the entirely
revenue authority-reqgulated income tax dispensation. Thus the
considerations which persuaded the Constitutional Court to reject the
attack on the aforementioned provisions of the VAT Act in Metcash might
not aplply altogether equally in any scrutiny of the constitutionality of the
equivalent provisions in the IT Act. In this respect | have the effect of the
‘pay first, argue later’ provisions pending the determination of the
Commissioner of an objection (as distinct from pending the determination
by the Tax Court of an appeal) to an income tax assessment particularly in
mind as an aspect that might well receive a different treatment if
challenged, particularly in the context of the fundamental right to
administrative justice.

From this dictum, it appears that Metcash Trading (CC) might have
been considered differently had it related to income tax, as VAT is self-
assessed and income tax is not. However, the Court did not elaborate
on this aspect as it did not have to be considered in the specific
matter.”> It is possible that the Court made this remark because, in
the case of VAT, the taxpayer, to a certain extent, would have had an
opportunity to state her or his case as she or he is responsible for
assessing her or his own VAT liability. In contrast, with regard to
income tax a taxpayer does not have the same opportunity as she or
he has to pay tax as assessed by SARS. However, such an argument
would be unsound. Generally, a taxpayer submit informations, be it
by way of self-assessment of the VAT liability or a return®® relating to
income tax I|ab|I|ty This information then is used to determine the
taxpayer’s liability.®’ Accordingly, the taxpayer has the same
opportunity to provide SARS with information, irrespective of whether
it relates to income tax or VAT.

Consequently, the arguments espoused by the courts in Metcash
Trading (CC) and Capstone do not hold water. However, it is
submitted that the arguments of tax scholars pertaining to the fact
that the Court erred in declaring the ‘pay now, argue later’ rule
constitutional are valid.

94  Capstone (n 36 above) pars 9.

95 As above.

96 According to sec 1 of the TAA, a ‘return’ refers to information submitted to SARS
which forms the basis of an assessment.

97 This does not apply to instances where SARS has furnished an additional
assessment based on information obtained by, eg, conducting an audit.
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3.2 Nigeria

3.2.1 Relevant provisions

In terms of an information circular issued by the Federal Inland
Revenue Service (FIRS), an assessed tax that is subject to an appeal will
become gayable only within one month after the dispute has been
finalised.”® This means that a taxpayer’s payment obligation is
suspended pending dispute resolution.

However, in terms of paragraph 15(7) of the Fifth Schedule to the
Federal Inland Revenue Service (Establishment) Act (FIRSEA), this
approach does not apply in all circumstances. When an appeal is
brought before the TAT, the Tax Appeal Commissioner may adjourn
the appeal and order the taxpayer to satisfy a part of the assessed tax
before the matter can proceed if FIRS can prove that

(@) the appellant has for the year of assessment concerned, failed to
prepare and deliver to the Service returns required to be furnished
under the relevant provisions of the tax laws mentioned in paragraph
11;

b the appeal is frivolous or vexatious or is an abuse of the appeal
process,; or

(c) it is expedient to require the appellant to pay an amount as security
for prosecuting the appeal.

It is submitted that the first ground on which the TAT may make an
order for the partial payment of a disputed tax does not give rise to
any concern as this can be established objectively. However, the same
cannot be said of the other two grounds. First, when can it be said
that an appeal has been brought frivolously or is an abuse of the
appeal process? In order for the TAT to be satisfied that this is indeed
the case, the tribunal would have to consider the merits of the dispute
as a whole and not simply the version of FIRS. Second, when would it
not be considered expedient for the taxpayer to rather pay the
disputed tax as security?

When the Tax Appeal Commissioner decides to adjourn the matter
and order the payment of a portion of the disputed tax, the taxpayer
will have to pay the lesser of an amount equal to the assessed amount
in respect of the previous year of assessment or half of the assessed
amount that is currently subject to appeal plus 10 per cent of the
amount.”? If the taxpayer fails to pay the amount determined by the
TAT, the assessment will be confirmed and the tax{)a(}/er may not
continue with an appeal in relation to that assessment.'°

98  FIRS ‘Information circular: Collection procedure’ 25 March 1993 para 1.4.

99  Para 15(7) of the Fifth Schedule to the FIRSEA. Aniyie (n 34 above) fn 180 states
that the deposit is paid in the same manner as an assessed tax, namely, by paying
it into the FIRS account. The taxpayer then has to present proof of payment to the
TAT.

100 Para 15(7) of the Fifth Schedule to the FIRSEA.
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3.2.2 Constitutional considerations relating to the Nigerian
approach

The general approach in Nigeria results in a taxpayer’s right of access
to the courts remaining intact, as a taxpayer is required to fulfil her or
his payment obligation only once the dispute has been resolved. As a
result, there is no Nigerian case law or scholarly work dealing with the
interplay between a taxpayer’s right of access to the courts and such
taxpayer’s duty to pay an assessed tax.

However, this seemingly faultless protection of a taxpayer’s right of
access to the courts is deceptive if one considers paragraph 15(7) of
the Fifth Schedule to the FIRSEA. Whilst ordering a taxpayer to pay a
portion of the amount in question ensures that the FIRS is able to
collect some of the taxes in an effective manner, it precludes a
taxpayer with insufficient financial resources from exercising her or his
right to appeal and to have a fair hearing. When the TAT exercises this
power, it limits the right of access to the courts only to taxpayers with
sufficient financial means. Consequently, it is submitted that this
power is contrary to the section 36 constitutional right and cannot fall
within the qualification contained in section 36(2) of the Nigerian
Constitution, as it has a final and conclusive effect on a taxpayer’s tax
dispute.

4 Conclusions and recommendations

Nigeria and South Africa endeavour to achieve the same aim in
relation to the right of access to the courts, namely, to ensure that a
party to a matter does not adjudicate a dispute in relation to that
matter. However, in considering the situation where a dispute arises
regarding an assessed tax, these two countries have divergent
approaches in relation to this aim.

The South African approach of ‘pay now, argue later’ results in the
effective and efficient collection of taxes, whereas the Nigerian
approach of suspending the payment obligation pending dispute
resolution need not be as effective from a revenue collection point of
view.

From a taxpayer’s rights point of view, the Nigerian approach is
more appropriate as a taxpayer’s right of access to the courts
generally remains completely intact. Nevertheless, it is submitted that
the power assigned to the TAT to adjourn a matter until a portion of
the assessed tax is paid is unconstitutional and should be done away
with.

It is understandable that South Africa is not in a position to provide
the same unhindered protection of the right of access to the courts
when an assessment is disputed as it does not rely on a resource
similar to Nigeria’s crude oil. However, on the basis of the taxpayer’s
argument in Metcash Trading (CC) and Olivier’s criticism, South Africa
should consider whether there are not less invasive alternatives to
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effect the speedy collection of taxes whilst ensuring that a taxpayer’s
right of access to the courts is not unreasonably and unjustifiably
limited.

In addition to revealing that South Africa should consider less
invasive alternatives, the arguments in Metcash Trading (CC) and
Olivier’s criticism reveal that when Nigeria reconsiders its approach, as
it now needs to focus on the effective and efficient collection of taxes,
it should steer clear of an approach similar to that of South Africa as
this may lead to related constitutional problems.

Consequently, this article has revealed that both approaches are
inadequate to ensure optimal tax collection and at the same time
respect a taxpayer’s right of access to the courts, and require
reconsideration.
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This article analyses the substantive content of the right to privacy in
Mauritius pursuant to the Supreme Court’s decision regarding proposed
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Human and Peoples’ Rights and the International Covenant on Civil and
Political Rights, in terms of which the right to privacy should be interpreted
more broadly. While the Supreme Court has carried out the exercise of the
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1 Introduction

As the Republic of Mauritius prepares to celebrate the 50th
anniversary of its Constitution in March 2018, it is inevitable that
debates and discussions around the Constitution are frequent. The
Constitution has accompanied Mauritius on its journey from an under-
developed state to an emerging economy. The Constitution’s
restricted Bill of Rights and the potential for improvement to ensure a
better future for the country attract the attention of many citizens and
international observers. Indeed, the Mauritian Constitution has proved
to be decisive in many spheres of the political, social, cultural and
economic lives of Mauritians. For instance, the ‘best loser’ system
embodied in one of its schedules has played a major role in ensuring
the political representatlon of racial minorities in the National
Assembly in Mauritius.! It has provided a constitutional guarantee for
Mauritius to be a democratic state based on the rule of law, and the
principle of separation of powers has been constitutionally
entrenched.? At the same time, the Constitution has retained an
unchanged Bill of Rights which provides only for civil and political
rights.

The Bill of Rights again came under the spotlight with the
introduction in 2013 of the new smart national identity card (ID card)
which incorporates a citizen’s fingerprints and biometric information
related to his or her external characteristics. Questions were raised on
numerous human rights, and in particular on the right to privacy,
considered later in the article. There was a constant fear that an ID
card which contains so much personal information would prove to be
too intrusive and in violation of one’s right to privacy. Mr Maharajah
Madhewoo, a Mauritian citizen, challenged the constitutionality of the
law allowing the introduction of the smart ID card. As a result, the
Supreme Court of Mauritius had the opportunity to once again
interpret the Constitution and to prove whether it is a living
document or not.

The article aims to critically analyse the case of Madhewoo v The
State of Mauritius (Madhewoo case)> and its implications for the rights
to privacy of Mauritians. It contributes towards a knowledge of the
interpretation of the Bill of Rights in Mauritius and the overarching
corpus of human rights in Mauritius. The introduction precedes the
next section that provides for a general overview of the right to
privacy in order to highlight its importance as has been done by

1 R Mahadew ‘The best loser system in Mauritius: An essential electoral tool for
representing political minorities’ in E Durojaye et al (eds) Constitutional building in
Africa (2015) 160.

2 Ahnee v Director of Public Prosecutions [1999] 2 AC 294, 302-303; The State v
Khoyratty [2006] UKPC 13.

3 Madhewoo v The State of Mauritius & Another 2015 SCJ 177 ionnews.mu/wp-
content/uploads/2015/.../Biometric-ID-Card_Madhewoo-vs-State.pdf ~ (accessed
15 June 2018).
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global and regional human rights systems. This is followed by a
summary of the facts and the legal reasoning of the aforementioned
case. A few words are reserved for the decision of the Judicial
Committee of the Privy Council to which the case of Madhewoo went
on appeal from the Mauritian Supreme Court in 2016. In the end, the
implications of the Madhewoo case are analysed, providing the
platform for a conclusion and some recommendations.

2 Right to privacy as interpreted by the global human
rights architecture

2.1 What is the right to privacy?

Privacy is regarded as a fundamental right which is essential for the
autonomy and human dignity of individuals. It is a critical right since
other human rights are founded on the right to privacy or its
derivatives, such as the right to a private life or secrecy of the home.*
It acts as a guarantee against unwarranted interference in the lives of
individuals by permitting the setting up of boundaries and creating
barriers. It provides the foundation based for boundaries to be
established to restrict who has access to one’s place, thlngs and body,
as well as one’s communications and information.> The right to
privacy also allows individuals to assert their rights, especially in the
face of imbalances in power.® It is an essential means by which
individuals protect themselves and society in general from the
arbitrary and unjustified use of power.

The right to respect privacy reflects the liberal concept of the
individual as independent and self-governing, who has the freedom to
enjoy and exercise all his or her rights without interfering with the
rights of others. It implies that any state interference with a right that
only concerns the individual — such as the right to choose a marriage
partner or the number of children to have as a couple — amounts to a
violation of privacy.” The right to privacy entails the right to protect
an individual’s identity, intimacy, gender name, honour, dignity,
sexual orientation, feelings and appearance.® It is a right that extends
to the family, home _and correspondence. ‘Family’ has been
interpreted as relating to blood ties, economic ties, acquired by

4 Privacy International ‘What is privacy?’ https://www.privacyinternational.org/
node/54 (accessed 2 January 2017).

5 D Solove ‘Conceptualising privacy’ (2002) 90 California Law Review 1092.

6 K Hurwitz K ‘Imbalances in power’ (2003) https://www.humanrightsfirst.org/wp-
content/uploads/pdf/powers.pdf (accessed 2 January 2017).

7 ) Pull ‘Questioning the fundamental right to marry’ (2006) Yale Law School Legal
Scholarship Repository 41 http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?
article=1026&context=student_papers (accessed 21 June 2018).

8 Icelandic Human Rights Centre ‘The right to privacy and family life’ http://
www.humanrights.is/en/human-rights-education-project/human-rights-concepts-
ideas-and-fora/substantive-human-rights/the-right-to-privacy-and-family-life
(accessed 2 January 2017).
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adoption or marriage.’ Privacy of the home includes a place of
business, and privacy of correspondence includes protection from
secret surveillance and censorship of the correspondence of
prisoners.'® However, the right to privacy is not an absolute right is as
it can be limited under specific conditions, prowded that such
intervention by the state is not unlawful or arbitrary.’

2.2 International standards protecting the right to privacy

The right to privacy is enshrined in both the Universal Declaration of
Human Rights (Universal Declaration) and the International Covenant
on Civil and Political Rights (ICCPR) in the following terms, that ‘[n]o
one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and
reputation’ and that ‘[e]veryone has the right to protection of the law
against such interference or attacks’.'? Similar wording has been used
to provide for the same right by the Convention on Migrant Workers
in article 14 to protect migrant workers from interference in their
private lives and families. The Convention on the Rights of the Child
(CRC) and the Convention on the Rights of Persons with Disabilities
(CRPD) guarantee privacy to children and persons living with
disabilities in articles 16 and 22 respectively.

The European Convention on Human Rights (European
Convention) focuses specifically on possible limitations to the right to
privacy. Article 8 provides that the authority may not interfere with
this right except in accordance with the law and when it is necessary
in the interests of a democratic society; in the interests of national
security, public safety or economic well-being of the country; for the
prevention of disorder or crime; for the protection of health and
morals; or for the protection of the rights and freedoms of others.!3
The American Convention on Human Rights provides for the right to
privacy, honour and dignity in article 11 and prohibits arbitrary
interference with these rights. In contrast, the African Charter on
Human and Peoples’ Rights (African Charter) does not explicitly
establish the right to privacy. However, article 18 emphasises the
state’s duty to protect the family. In direct or indirect ways, the right
to prlvacy is provided for in numerous mternatlonal instruments as
well as in various constitutions around the world.

Icelandic Human Rights Centre (n 8 above).

10 See Liberty ‘Article 8 Right to a private life and family life’ https://www.liberty-
human-rights.org.uk/human-rights/what-are-human-rights/human-rights-act/
article-8-right-private-and-family-life (accessed 2 January 2017).

11 K Himma ‘Privacy versus security: Why privacy is not an absolute value or right’
(2007) 44 San Diego Law Review 857.

12 Art 12 Universal Declaration; art 17 ICCPR.

13 R Pati ‘Rights and their limits: The constitution for Europe in international and
comparative perspective’ (2005) 23 Berkeley Journal of International Law 268.

14 Art 14 United Nations Convention on Migrant Workers; art 10 African Children’s
Charter; art 16 CRC; art 4 African Union Principles on Freedom of Expression; art 5
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The right to protection of personal data is an essential element of
the right to privacy. The right to data protection normally can be
inferred from the general and overarching right to privacy. However,
because of its utmost importance in a technologically-advanced
world, several international and regional instruments stipulate the
specific right to protection of personal data. These include the
Guidelines on the Protection of Privacy and Trans-Border Flows of
Personal Data of the Organisation for Economic Co-operation and
Development (OECD); the Council of Europe Convention 108 for the
Protection of Individuals with Regard to Automatic Processing of
Personal Data; the Asia-Pacific Economic Co-operation Privacy
Framework 2004; and the Economic Community of West Afrlcan
States (ECOWAS) Supplementary Act on Data Protection of 2010."

2.3 Interpretation of the right to privacy by judicial and quasi-
judicial bodies

The United Nations (UN) Human Rights Committee, the body
responsible for monitoring the implementation of the ICCPR, has
been active in |nterpret|ng the right to privacy. In Coeriel and Aurik v
The Netherlands'® it found that the right to privacy had been violated
when individuals were prohibited from changing their names for
religious reasons. In Toonen v Australia,'” a blanket prohibition on
homosexuality was held to be in violation of the right to privacy.
Furthermore, the state’s action of dispossessing indigenous persons of
their ancestral burial ground was held to be violating privacy in the
case of Hopu and Bessert v France.'® With regard to control and
censorship of correspondence, the Human Rights Committee
adjudicated in the case of Estrella v Uruguay'® that excessive control
over and actions of censoring the correspondence of prisoners may
amount to a violation of the rlght to privacy. In contrast, in the case of
Van Hulst v The Netherlands?? the Committee held that where taped
conversations between a complainant and the lawyer were admitted
as evidence in criminal proceedings, this did not amount to a violation
of the right to privacy.

American Declaration of the Rights and Duties of Man; art 21 Arab Charter on
Human Rights; art 21 ASEAN Human Rights Declaration.

15 See P de Hert ‘The right to protection of personal data: Incapable of autonomous
standing in the basic EU constituting documents?’ (2015) 31 Utrecht Journal of
International and European Law 4.

16 Communication 453/1991 UNHR Committee UN Doc CCPR/C/52/D/453/1991
(1994) 9 December 1991.

17 Communication 14/1991 UNHR Committee UN Doc CCPR/C/50/D/488/1992
(1994) 4 April 1991.

18  Francis Hopu and Tepoaitu Bessert v France Communication 549/1993 UNHR
Committee UN Doc CCPR/60/D/549 1 August 1997.

19 Miguel Angel Estrella v Uruguay Communication 74/1980 UNHR Committee UN
Doc CCPR/C/OP/2 (1990) 29 March 1983.

20  Antonius Cornelis van Hulst v The Netherlands Communication 903/1999 UNHR
Committee UN Doc CCPR/C/82/D/903/1999 (2004) 5 November 2004.
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The decisions of the European Court of Human Rights (European
Court) on the issue of privacy are diverse, which is testimony of the
fact that the right to privacy is subject to interpretation and relatively
wide-ranging and expansive in nature. For instance, in Huvig v
France,®' the European Court held that the tapping of telephone
conversations ‘not in accordance with the law’ created a violation of
privacy. The search of journalists homes and the seizure of their
documents were held to be in contraventlon of privacy as decided in
the case of Ernst & Others v Belgium.?? The right to privacy has also
been used in the context of abortion in the case of Tysiac v Poland.?
The European Court held that the state’s refusal to perform a
therapeutic abortion despite a serious risk of deterioration in the
mother’s eyesight amounted to a transgression of the right to privacy.

An overview of the judicial and quasi-judicial bodies of the world
reveals that the right to privacy is crucial. This right is so important
that in some cases, despite not being clearly or directly stipulated by
the law - in international human rights treaties or domestic
constitutions — courts have played an essential role in adjudicating
that the right to privacy does exist in the formulation of other
concepts, such as liberty or freedom or the right to life, by using the
implied rights theory of interpretation. The Constitution of the United
States of America is relevant here. The US Constitution does not
expressly provide for the right to privacy. The question whether the
US Constitution confers protection of privacy in ways not explicitly
mentioned in the Bill of Rights has always been a controversial
matter.”* Robert Bork | decided that no general right to privacy
existed in the case of Dronenburg v Zech.?> However, in the case of
Lawrence v Texas?® the US Supreme Court reaffirmed the
Constitution’s protection of privacy, despite it not being explicitly
provided for in the Constitution, in the following terms:

These matters, involving the most intimate and personal choices a person
may make in a lifetime, choices central to personal dignity and autonomy,
are central to the Ilberty rotected by the Fourteenth Amendment. At the
heart of liberty is the right to define one’s own concept of existence, of
meaning, of the universe, and of the mystery of human life ... The
petitioners are entitled to respect for their private lives. The state cannot
demean their existence or control their destiny by making their private
sexual conduct a crime. Their right to liberty under the Due Process Clause
gives them the full right to engage in their conduct without intervention of

21 (1990) 12 EHRR 528.

22 (2003) 39 EHRR 35.

23 (2007) 45 EHRR 42.

24 See Exploring Constitutional Conflicts ‘Does the Constitution protect the right to
privacy?’ http://law2.umkc.edu/faculty/projects/ftrials/conlaw/rightofprivacy.html
(accessed 6 January 2017).

25 741 F.2d 1388 (DC Cir 17 August 1984).

26 539 US 558 (2003) (Texas).

27 See C Dailard ‘What Lawrence v Texas says about the history and future of
reproductive rights?’ (2003) 31 Fordham Urban Law Journal 717.
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the government. ‘It is a promise of the Constitution that there is a realm of
personal liberty which the government may not enter.’

It is evident that the US Supreme Court has not shied away from
interpreting the right to privacy from broader concepts of the US
Constitution such as liberty and dignity. It moved from a position
where a blatant ‘no right to privacy is provided’ to rules of
interpretation that can be used to protect the right to privacy. Such a
stand is in contrast to the decision of the Supreme Court of Mauritius
in the Madhewoo case, where the Court held that ‘[a]s opposed to
those countries where the right to privacy or the respect for one’s
private life is constitutionally entrenched, in Mauritius the right to
privacy is not provided for in the Constitution’.?® The following
section of the article focuses on the Madhewoo case’s facts and the
decision, analysing the implications of the aforementioned statement
by the Supreme Court. What are the implications of the deliberation
that the right to privacy is not provided for in the Constitution? An
attempt is made to shed light on this important section.

3 Overview of the Madhewoo case

According to the National Identity Card Act 1985 (1985 Act), all
Mauritian citizens are legally obliged to carry an identity card bearing
their name, picture and signature. In 2013 the former government
(which changed after the 2014 general elections) proposed the
introduction of a new smart identity card, incorporating an
individual’s fingerprints and other biometric information related to
their external traits and characteristics. An amendment of the 1985
Act was required for the materialisation of the project. The National
Identity Card (Miscellaneous Provisions) Act 2013 (2013 Act) was
enacted. The project met with significant opposition and criticism
from various sections of Mauritian society.?’ Mr Maharajah
Madhewoo, a Mauritian citizen, challenged the constitutionality of the
2013 Act as the legislative vehicle for the new smart ID project. He
sought redress under section 17 of the Constitution of Mauritius
(Constitution) allowing citizens to apply to the Supreme Court in
cases of violations of the provisions of sections 3 to 16 of the Bill of
Rights.

After the amendment, the 1985 Act stipulates in section 3 that the
Registrar of Civil Status shall keep a register, electronic or otherwise, in
which a citizen’s particulars are recorded. Furthermore, section 3(2)
enumerates these particulars as follows: sex, names and ‘such

28 Madhewoo case (n 3 above) 15.

29 D Battu ‘The fight against biometric ID card in Mauritius’ http://www.smart-
webzine.com/en/la-lutte-contre-la-carte-didentite-biometrique-a-lile-maurice-68
02 (accessed 6 January 2017); D Lallah ‘The slippery national identity card’ Le
Mauricien 14 October 2015 http://www.lemauricien.com/article/slippery-national-
identity-card (accessed 6 January 2017).
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reasonable or necessary information as may be prescribed regarding
the identity of the person’. The prescribed particulars in turn are
provided for by the National Identity Card (Particulars in Register)
Regulations 2013 (2013 Regulations) as being fingerprints and
encoded minutiae of fingerprints. Section 4(2)(c) of the 1985 Act
provides that every citizen within six months of attaining the age of
18 must apply for an identity card and must ‘allow his fingerprints,
and other biometric information about himself, to be taken and
recorded’. In addition, the ID card containing biometric information
of the individual must be produced by him upon request in (1)
reasonable circumstances and for the purpose of ascertaining his
identity; and (2) where the requestor is empowered by law to
ascertain his identity.3? The fact that the laws on the new smart ID
card require that fingerprints and other biometric information should
be compulsorily given while applying for an ID card and that this
biometric information would then be stored in a register by the
Registrar of Civil Status was challenged in the Supreme Court as
contravening various human rights, as considered below.

3.1 Alleged breach of the right to life — Section 4 of the
Constitution

Counsel for the plaintiff contended that the right to life subsumed the
right to privacy. He based this on the famous Indian case - the
Aadhaar Scheme - whereby the applicants were compelled to give iris
and fingerprints as biometric information to be used in the Aadhaar
cards. The Supreme Court of India adjudicated that extracting such
biometric information from an applicant infringed their right to
privacy which is part of their right to life, as provided for by section 21
of the Indian Constitution. 3

The Supreme Court of Mauritius rejected this contention on the
basis that the wording of the Mauritian Constitution differs from that
of the Indian Constitution with respect to the right to life. In a rather
restrictive approach, the Mauritian Supreme Court held that life was
protected in section 4 in contradiction to death. The Court further
added that the circumstances under which the right to life may be
infringed would be in relation to a person’s death as a result of force
that is reasonably justified for certain purposes. Therefore, the Court
interpreted the right to life in a very restrictive manner as being a
right dealing with life and death in the literal sense. What is required
to live that life — dignity, liberty and privacy — has not been deemed to
feature in section 4. The Court, therefore, held that ‘the law for the
implementation of the new biometric card and for the collection and

30 Sec 7 of the 1985 Act.
31  See Binoy Visman v Union of India No 247 of 2017 https://indiankanoon.org/doc/
51782092/ (accessed 21 June 2018).
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storage of personal biometric data does not constitute a breach of the
right to life protected by section 4 of the Constitution’.3?

3.2 Alleged breach of the right to liberty — Section 5 of the
Constitution

The plaintiff further averred that the right to liberty, protected by
section 5 of the Constitution, was infringed in the following terms:

The unilateral decision of Defendants of imposing a legal obligation upon
him to submit his fingerprints and this, without his consent and further the
collection, processing and/or retention of plaintiff’s personal biometric
information including his fingerprints constitutes a serious interference by
Defendants and/or their agents and/or their employees with plaintiff's basic
fundamental constitutional rights amongst the right to liberty and the right
to protection of private life.

The plaintiff added that ‘the blanket power of collection and the
indefinite storage of personal biometric data, including fingerprints,
on the biometric identity card of citizens, including plaintiff, are in
breach of section 5 of the Constitution’.33

The Supreme Court examined section 5 of the Constitution and
concluded that it only provided for the protection of physical liberty.
Apparently, therefore, ‘non-physical’ liberty was not guaranteed by
the supreme law of the land, if one follows the reasoning of the Court.
The Court came to this conclusion by referring to the series of
circumstances listed in sections 5(a) to (k), according to which the
deprivation of liberty is legally allowed. According to the Court, since
the exceptions to the right to liberty — for instance, imprisonment
after having been found guilty of a criminal offence — are physical in
nature, implying that the ‘protection which is afforded under section
5is essentlalsy in respect of the deprivation of the physical liberty of
that person’.>”" In other words, the exceptions define the nature of the
principle right — a rather dlsturblng proposition.

The Court held that only persons authorised by section 7 of the
1985 Act could ask any individual to produce his ID card. Such a
request, according to the Court, did not amount to a deprivation of
the physical liberty of the person. The Court added:3

The legal obligation created under section 4(2)(c) of the National Identity
Card Act for a person to allow his fingerprints to be taken, and the
provision under the Data Protection Act for the collection, retention and
storage of personal data cannot be said to amount to an actual physical
deprivation of personal liberty in breach of section 5 of the Constitution.

32 Madhewoo case (n 3 above) 7.
33  Madhewoo 8.

34  Madhewoo 9.

35 Asabove.
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3.3 Alleged breaches of constitutional provisions related to
privacy

The right to privacy was the main human right on the basis of which
the constitutionality of the new smart ID card project was being
challenged. The plaintiff averred that sections 3 and 9 of the
Constitution had been infringed by the extraction of minutiae from
the fingerprints of citizens. The Court explained that by analysing the
precise words of section 3, it was clear that the protection did not
extend to the physical privacy of the person. It added that section 3
did not contain words or terms which confer a right to privacy of the
person and which may encompass any protection against taking the
fingerprints of a person.3® According to the Court, section 3 only
appeared to confer protection on the privacy of a person’s home and
proper‘%. The Court relied on the Privy Council decision of Matadeen v
Pointu,”” where it was upheld that section 3 or the subsequent
sections of the Constitution could not be interpreted as creating rights
which they do not contain.3® The Court concluded that section 3,
interpreted in light of its natural and ordinary meaning, did not confer
any right of privacy to the person and, in the present case, would not
afford constitutional protection against the taking of fingerprints as
provided for under the 1985 Act.

The Court also addressed the argument put forward by the
defendant as a response to the plaintiff’'s comparison of sections 3 and
9 of the Constitution with article 8 of the European Convention. The
Court was of the view that these two legal provisions were not
comparable as article 8 of the European Convention explicitly
provides for the right to private life. It considered the various cases
from the European Court of Human Rights on article 8 cited by the
plaintiff to support his case, and held that they did not find
application in view of the difference in the wording of that article
when compared to section 9 of the Mauritian Constitution.

Addressing the issue of an infringement of sections 3 and 9 by the
new smart ID card, the Court reiterated that constitutions were
formulated in different terms and should each be read within its own
particular context and framework.3? This statement came as a caution
to the approach of comparing seemingly similar provisions in the
Mauritian Constitution to that of the American and Indian
Constitutions. It concluded that the provisions on privacy-related
rights in the Mauritian Constitution did not bear a close resemblance
to either the provisions of other cited constitutions or the European

36 Madhewoo (n 3 above) 17.

37 1998 MR.

38 Matadeen v Pointu (n 37 above) 172. ‘Their Lordships would not wish in any way
to detract from this statement of principle but it cannot mean that either section 3
or the later sections can be construed as creating rights which they do not
contain.’

39  Union of Campement Sites Owners & Others v The Government of Mauritius 1984
MR 100.
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Convention. The Court pronounced that only article 22 of the Civil
Code provided for a right to the protection of private life, and this did
not have the status of a constitutional right. Therefore, at this point of
the judgment it was made very clear by the judges that there was no
constitutional right to privacy in Mauritius.

The Court subsequently focused specifically on section 9 of the
Constitution, which states that ‘[e]xcept with his own consent, no
person shall be subjected to the search of his person or his property or
the entry by others on his premises’. The judges stated:*°

Every adult citizen of Mauritius is bound to apply for a national identity
card and is mandatorily required, under section 4(2) of the Act, ‘to allow
his fingerprints, and other biometric information about himself to be taken
and recorded’.

In other words, a citizen is under the obligation to allow his
fingerprints to be taken and stored, and the non-observance of this
provision would amount to a criminal sanction provided for in section
9 of the 1985 Act, thus highlighting the coercive nature of the
obligation.

The Court ultimately raised the essential question of whether

in view of the highly personal and private nature of fingerprints which
contain sensitive personal information about an individual, the coercive act
of taking his fingerprints would tantamount to a breach of the protection
of his Constitutional right to privacy within the ambit of Section 9(1) of the
Constitution.*!

Put differently, the question was whether the coercive act of taking
someone’s fingerprints against his will would amount to him being
‘subjected to the search of his person’ as provided for in section 9.

The Court stated in the decision that a written constitution should
not be construed as an Act of Parliament, but rather as a covenant to
which a generous and purposive interpretation must be given.*? The
judges pronounced that article 9 no doubt conferred a ‘purposive
constitutional protection to the private physical integrity of the person
against any form of search’.3 The Court held:**

The protection under section 9(1) would clearly be against any form of
undue interference by way of a search of any part of the body of a person
without his consent. The coercive taking of fingerprints from the fingers of
a person and the extracting of its minutiae would thus clearly fall within the
scope of the protection afforded to the integrity and privacy of the person
under section 9(1) of the Constitution.

40  Madhewoo case (n 3 above) 20.

41  Madhewoo 21.

42 Olivier v Buttigieg (1967) AC 115; Ong Ah Chuan v Public Prosecutor (1981) AC 648;
Attorney-General of The Gambia v Momodou Jobe (1984) AC 689 700.

43 Madhewoo case (n 3 above) 21.

44 Madhewoo 22.
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Therefore, it was held that the sections of the 1985 Act and related
regulations enforcing the compulsory taking and recording of
fingerprints amounted to an interference with the plaintiff's right
against the search of his person.

4 Limitation of the right to privacy of the person

The Court subsequently considered the exercise of limitation of the
right to protection from the search of his body against his will. The
judges outrightly qualified the right provided for in section 9 as one
that is not absolute and that a limitation to this right was permissible
under section 9(2). Indeed, section 9(2) provides that limiting the
right to privacy in the interests of public order and for the purposes of
protecting rights and freedoms of others is legal and permissible. The
Court first considered whether the taking and recording of
fingerprints were done ‘under the authority of the law’. It relied on
authorities from the European Court to interpret the phrase ‘under the
authority of the law’, which is sometimes also termed ‘prescribed by
the law’. It cited the case of Forderkreis v Germany® to explain what
should be understood by ‘prescribed by the law’. The Court reiterated
its settled case law that the expression ‘prescribed by law’ required
firstly that the impugned measure should have a basis in domestic
law. It also referred to the quality of the ‘law’ in question, requiring
that it be accessible to the persons concerned and formulated with
sufficient precision to enable them - if need be, with appropriate
advice — to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail and
to regulate their conduct.

It was relevant at this point in the judgment for the judges to
consider whether the taking and recording of fingerprints were
justifiable in the interests of public order. Relying on expert evidence
by the project director of the Mauritius National Identity Scheme, Mr
Ramah, the Court highlighted the inherent flaws in the previous
system with more than 700 cases of applications for the new smart ID
card done more than once. Therefore, in the name of national security
and the interests of public order, the Court held that, despite the
taking and recording of fingerprints being an interference in the
enjoyment of the right to privacy, it was something that was
necessary |n a democratic society. The limitation, therefore, was
justifiable.*”

Turning to the issue of storage of personal biometric data including
fingerprints, the judges applied the principle of ‘reasonably justifiable

45  Leela Forderkreis EV v Germany (2009) 49 EHRR 5.
46  Forderkreis (n 45 above) para 113.
47  Madhewoo (n 3 above) 27.
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in a democratic society’, quoting the following passage from § and
Marper v The United Kingdom:*8

An interference will be considered ‘necessary in a democratic society’ for a
legitimate aim if it answers a ‘pressing social need’ and, in particular, if it is
proportionate to the legitimate aim pursued and if the reasons adduced by
the national authorities to justify it are ‘relevant and sufficient’.

The retention and storage of fingerprints were held to be meeting a
pressing social need and, therefore, amounted to a permissible
derogation. However, the Court was not satisfied with the provisions
of the 1985 Act and the Data Protection Act related to the security of
the retained and stored fingerprints and other biometric information
of citizens. Based on expert evidence, the judges concluded that there
was too high a risk of unwarranted access to such highly personal
data, especially in this era of cybercrime, cyber attacks and hacking.

The Court was of the view that ‘the potential for misuse or abuse of
the exercise of the powers granted under the law would be
significantly ~ disproportionate to the legitimate aim which the
defendants have claimed in order to justify the retentlon and storage
of personal data under the Data Protection Act’.#’ The Court therefore
held that the retention and storage of personal data under the Data
Protection Act were not reasonably justifiable in a democratic society.
The provisions in the 1985 Act and the Data Protection Act allowing
for the retention and storage of fingerprints and other biometric
information were held to be unconstitutional.

In summary, the Court allowed the taking of fingerprints for the
purpose of the new smart ID project. It agreed with the plaintiff that
this action amounted to interference with the right to privacy
conferred by section 9. However, it adjudicated that such interference
was permissible under the same section based on the interests of
public order. As for the retention and storage of fingerprints after
having been taken for the smart ID cards, this was held to be
unconstitutional as it was not reasonably justifiable in a democratic
society.

5 Insights from the judgment

5.1 No constitutional guarantee for a general right to privacy

The case has shed some much-needed light on the scope of the right
to privacy in Mauritius. The Court has made it clear that this particular
right encompasses only privacy of the home and property and
protection from the bodily search of a person. Other essential
components of the right to privacy, such as protection of the private
life, family life and correspondence, arguably do not find any

48 [2008] ECHR 1581 para 101.
49  Madhewoo (n 3 above) 32.
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constitutional guarantee under the Constitution unless, based on
facts, a connection can be established with the home, property and
body of a person.

It is argued that complete protection of the right to privacy can
only be conferred on people when the supreme law of the land
provides for the right to privacy and private life. As matters stand, the
Mauritian Constitution only seems to provide for a limited right to
privacy as interpreted by the Court in the present case. It is reiterated
that the Civil Code does provide for the respect of private life, but not
to the degree of providing a constitutional guarantee. The Civil Code
can easily be amended by a simple majority vote by Parliament while
provisions of the Bill of Rights are generally entrenched, thus
conferring a higher degree of protection and guarantee to citizens.

5.2 Judicial activism of the Supreme Court

In this case, the Supreme Court has unquestionably given a logical
decision. The right to privacy or its components is not absolute and is
subject to the exercise of limitation of rights under correct conditions.
Therefore, the taking of fingerprints for purposes of the ID card
amounted to an interference with the privacy of a person, but one
which is reasonably justified in a democratic society, whereas the
retention and storage of those fingerprints were not. However, what
was disturbing in the judgment was the pronouncement by the
judges to the effect that there is no general right to privacy in the Bill
of Rights. Such a pronouncement makes complete sense, as sections 3
and 9, indeed, literally provide for privacy in relation to the home,
property and body of a p