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Summary: The broad contours of Africa’s inter-state system were
configured in the murderous overthrow of the continent’s governance
systems in the aftermath of the Berlin (West) Africa Conference in
1885. A strain of violent authoritarianism that did not care for bases
in popular legitimacy established thereafter around the continent was
resilient even into the age of post-colony. Following independence,
African states retreated behind a carapace of domestic jurisdiction and
it was understood that how government acquired its mandate to rule
was not the concern of other states. Constitutional instability ensued,
mostly characterised by an epidemic of coups and conflict. By the last
decade of the twentieth century, this understanding had begun to erode,
and at the turn of the millennium, the continent had instituted a new
normative order establishing democratic elections as the basis of the
mandate to rule, and prohibiting coups and unconstitutional changes in
government (UCG). However, the meaning of the UCG was largely left
to be determined and, in turn, the content and application of the norm
prohibiting it came to be defined by an appearance of inconsistency.
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Over time, a norm designed to defeat authoritarianism appeared instead
to have become appropriated or instrumentalised for the exact opposite,
triggering a self-inflicted crisis. This article examines the scope and
meaning of the norm against UCGs in Africa in light of its evolution and
history. It shows that far from being a shield for interminable rulers, the
norm embodies three propositions in support respectively of democratic
elections, against interminable rule, and for the protection of legitimate
mandates. It argues that popular uprisings are insurrectionary reactions
to the failure of Africa’s continental and regional institutions to respect
this package, and calls for African states and institutions to return the
norm to its original design.

Key words: coups;, norm; unconstitutional change of government;
popular uprising; Africa

1 Introduction

The subject matter of unconstitutional change of government (UCG)
has risen in international priority and global attention in recent years.
At the turn of the millennium, African Heads of State and Government
in the Organisation of African Union (OAU) expressed ‘grave concern
about the resurgence of coups d’état in Africa’,’ while also recognising
that coups ‘are a threat to peace and security of the continent and
they constitute a very disturbing trend and serious setback to the
on-going process of democratisation in the continent’.? Nearly one
decade later, the Assembly of Heads of State and Government of the
African Union (AU) complained of a ‘resurgence’ of UCGs on the
continent.? In January 2022 the Peace and Security Council of the AU
once again expressed ‘deep concern over the resurgence of military
coups d’état’, concerned that these ‘undermined democracy, peace,
security and stability in the continent’.* Drawing upon the public
health metaphor of a contagion in October 2021, the Secretary-

1 OAU Declaration on the Framework for an OAU Response to Unconstitutional
Changesin Government, AHG/Decl.5 (XXXVI), adopted at Lomé, Togo, 10-12 July
2000, Preamble para 2, https://au.int/sites/default/files/decisions/9545-2000_
ahg_dec_143-159_xxxvi_e.pdf (accessed 4 March 2025) (Lomé Declaration).

2 As above.

3 African Union ‘Decision on the Resurgence of coups d‘état in Africa’ Assemblly/
AU/Dec.220(XIl) February 2009, https://www.peaceau.org/uploads/assembly-
au-dec-220-xii-e.pdf (accessed 3 March 2025).

4 African Union Peace and Security Council Communiqué PSC/PR/COMM.1/1062,
para 1 (2022), https://www.peaceau.org/u Ioads?eng-communiqueJ062nd-
psc-meeting-on-burkina-faso-31-jan-2022.pdf (accessed 2 March 2025). See
also Association J)our la Sauvegarde de la Paix au Burundi v Kenya, Rwanda,
Tanzania, Uganda, Zaire and Zambia (2003) AHRLR 111 (ACHPR 2003) para
74, where the African Commission on Human and Peoples’ Rights held that
the military coup that deposed an elected government in Burundi in 1997
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General of the United Nations (UN), Antonio Guterres, complained
of ‘an epidemic of coup d’états’ [sic], calling on the UN Security
Council to take urgent steps to arrest what he identified as a global
trend.> More recently, then judge-president of the Court of Justice of
the Economic Community of West African States (ECOWAS), Edward
Amoako Asante, has equally described UCGs in the states of the
Community as a ‘grave danger to West Africa’s march towards the
consolidation of democratic governance in the region’.

This recent rise in UCGs in Africa appears impervious to more
than three decades of intense normative innovation on governance
within the institutional mechanisms of regional governance in Africa,
including the AU, its predecessor, the OAU, as well as the continent’s
regional economic communities, especially ECOWAS.” The idea of a
resurgence in UCGs in the midst of this norm inflation is itself reason

constituted a threat to ‘and (was) indeed a breach of, the peace in Burundi and
the [East African] region’.

5 M Nichols ‘”An epidemic of coups”, UN chief laments, urging Security Council
to act’ Reuters 26 October 2021, https://www.reuters.com/world/an-epidemic-
coups-un-chief-laments-urgin?-security-council-act-2021 -10-26/ (accessed
12 March 2025). On 15 April 2024 another coup attempt in Sudan led to the
outbreak of a non-international armed conflict in Khartoum, the capital of Sudan.
See ] Pejic ‘The fighting in Sudan is an armed conflict: Here is what law applies’
Just Security 20 April 2024, https://www.justsecurity.org/86058/the-fighting-
in-sudan-is-an-armed-conflict-heres-what-law-applies/  (accessed 3 March
2024); M Bishara ‘Sudan’s tragedy: Rogue generals and failed coups’ Aljazeera
18 April 2024, https://www.aljazeera.com/opinions/2024/4/18/sudans-tragedy-
rogue-generals-and-failed-coups (accessed 3 March 2025); N Elbagir and others
‘Sudan military ruler accused rival of “attempted coup” as vicious fighting grips
capital’ CNN 17 April 2024, https://www.cnn.com/2024/04/17/africa/sudan-
fighting-evacuation-suspension-intl-hnk/index.html (accessed 3 March 2025).

6 'ECOWAS Court president warns of dangers of recent political developments
in the region’ ECOWAS Court Blog, http://www.courtecowas.org/2021/09/16/
ecowas-court-president-warns-of-dangers-of-recent-political-developments-in-
the-region/ (accessed 19 February 2025).

7 For some of these, see OAU Report of the OAU Central Organ Sub-Committee
on the Preparation of a Blue Print for Dealing with Unconstitutional Changes
of Government in Africa, Sub-committee/Central Organ/Report (lll) (1996);
OAU Ass, Decision on Unconstitutional Changes of Government, 35th session,
Doc AHG/Dec.142 (XXXV), 1 (12-14 July 1999), https://archives.au.int/handle/
123456789/517 (accessed 12 March 2025); Lomé Declaration (n 1); Consti-
tutive Act of the African Union, adopted by the 36th ordinary session of the
Assembly of Heads of State and Government, 11 July 2000, Lomé, Togo, CAB/
LEG/23.15, entered into force 26 May 2001 (Constitutive Act) art 4; African
Charter on Democracy, Elections, and Governance, adopted 30 January 2007,
entered into force 15 February 2012, art 23(5), https://au.int/sites/default/
files/treaties/36384-treaty-african-charter-on-democracy-and-governance.pdf
(accessed 4 March 2025); ECOWAS Supplementary Protocol A/SP1/12/01 on
Democracy and Good Governance, Supplementary to the Protocol Relating
to Conflict Prevention, Management, Resolution, Peacekeeping, and Security,
adopted December 2001, https://www.eisa.org/pdf/ecowas2001 protocol.
pdf (accessed 2 March 2025) (ECOWAS Supplementary Protocol on Good
Governance). See, generally, M Wiebusch ‘Africanization of constitutional law’
in R Dixon, T Ginsburg, & AK Abebe (eds) Comparative constitutional law in Africa
(2022) 361; A Basiru and others ‘The 2001 ECOWAS Supplementary Protocol on
Democracy in light of recent developments in the sub-region of Africa’ (2019)
95 International Social Science Review 1.
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for a re-evaluation of both the efficacy of the norm and of the gap
between norm inflation and reality.

Powell and Thyne argue that any computation of UCG incidents
would be dependent upon how the concept is defined or
operationalised.® West Africa arguably is at the epicentre of what
the UN and the AU have respectively called a ‘global epidemic’
or a regional ‘resurgence’ in UCGs.” The AU ‘has declared a total
of fourteen (14) instances of UCG since 9 July 2002 when it was
established: three in North Africa, seven in West Africa, one in East
Africa, one in Southern Africa and two in Central Africa’.’® In West
Africa, this recent raft of supposed UCGs has included three in Mali,"
two in Guinea,'? as well as one popular uprising,’* and two coups
in Burkina Faso.'* McGowan, for instance, reports 169 ‘military
interventions of some type’ in 16 West African countries (including

8 ] Powell & C Thyne ‘Global instances of coups from 1950 to 2010: A new
dataset’ (2011) 48 Journal of Peace Research 253.

9 See nn 5-6.

10  African Union Africa Governance Report 2024: Unconstitutional changes in
government in Africa — Final key highlights, Assembly/AU/7(XXXVI), 36th
ordinary session of the Assembly of Heads of State and Government, Addis
Ababa, Ethiopia, 18-19 February 2024 para 25 (ACG-23).

11 Mali experienced three coups respectively in March 2012, August 2020 and May
2021. See A Cascais ‘Mali’s crisis hits 10-year mark’ Deutsche Welle 3 March
2022, https://www.dw.com/en/malis-crisis-hits-10-year-mark/a-61302175
(accessed 3 March 2025); see also S Alozieuwa ‘The March 22, 2012 coup in
Mali: Lessons and implications for democracy in the West Africa sub-region in
the wave of transnational terrorism’ (2013) 9 Democracy and Security 383.

12 The latest coups in Guinea were in December 2008 and in September 2021.
See E Schmidt ‘The historical roots of Guinea’s latest coup’ Washington Post
21 September 2021, https://www.washingtonpost.com/outlook/2021/09/21/
historical-roots-guineas-latest-coup/ (accessed 3 March 2025); ] Siegle &
D Eizanga ‘Walking back the coup in Guinea’ African Centre for Strategic Studies
17 September 2021, https://africacenter.org/spotlight/guinea-coup-has-left-
west-africas-regional-body-with-limited-options-but-there-are-some/ (accessed
3 March 2025).

13 ‘Burkina Faso: From popular uprising to military coup’ France 24 25 January
2022, https://www.france24.com/en/live-news/20220125-burkina-faso-from-
popuIar-uprising-to-military-coup (accessed 3 March 2024); L Brooke-Holland
Burkina Faso: Second coup of 2022" UK House of Commons Library, https://
commonslibrary.parliament.uk/research-briefings/cbp-9633/ (accessed 3 March
2025).

14  See Congressional Research Service ‘An “epidemic of coups” in Africa? Issues
for Congress’ CRS Insight 11 February 2022, https://crsreports.congress.gov/
product/pdf/IN/IN11854 (accessed 1 March 2025); E Akinwotu ‘Contagious
coups: What is fuelling military take-overs across West Africa’ The Guardian
7 February 2022, https://www.theguardian.com/world/2022/feb/07/conta
gious-coups-what-is-fuelling-military-takeovers-across-west-africa (accessed
3 March 2025); T Lowe ‘Bracing against the tide: ECOWAS and recent military
coups in West Africa’ Yale Review of International Studies March 2022, http://yris.
yira.org/comments/africa-comments/5657 (accessed 3 March 2025). There were
two coup incidents in Guinea Bissau in August 2008 and December 2012 and a
coup in Niger Republic in February 2010. See H Ben Barka & M Ncube ‘Political
fragility in Africa: Are military coups d’etat a never-ending phenomenon?’ African
Development Bank, Occasional Paper 1 (September 2012), https://www.afdb.
org/sites/default/files/documents/publications/economic_brief_-_political_
fragility_in_africa_are_military_coups_detat_a_never_ending_phenomenon.pdf
(accessed 1 March 2025).
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Mauritania) in the half century from 1 January 1955 to 31 December
2004, with Cape Verde being the only country in the region to not
have reported a significant coup incident.’® This list excludes the
more problematic category of attempted coups,'® the most recent
claims in the sub-region of which were reported in Guinea-Bissau,'”
The Gambia'® and in Sierra Leone.

This study grapples with this problem by exploring the normative
scope of the UCG through an examination of the institutional practice
of Africa’s regional institutions. As a convenience of usage, it employs
the word ‘coup’ as illustrative shorthand for the UCG. In reality, the
two are not necessarily coterminous. A coup is a form of a UCG but,
as will be evident later, it does not necessarily exhaust the concept.

The persistence of the UCG in Africa, despite the appearance of
an established norm against it, calls for a reappraisal of the norm
that seeks its prohibition. The AU Peace and Security Council had in
fact suggested the need for such a reappraisal in 2021.%° Inspired by
that, this study examines the evolution and continuing relevance of
the norm against UCGs in Africa. It argues that this norm emerged
in response to a particular history of interminable political rulership
and denial of effective rights of participation around the continent
and that it is a composite norm that embodies three propositions,
not one, including norms concerning credible elections and
legitimate access to political power; on executive term limits; and
against unconstitutional changes to legitimate governments. An

15 P McGowan ‘Coups and conflict in West Africa, 1955-2004" (2006) 32 Armed
Forces and Society 236. Dersso counts 91 successful coups in Africa from 1952 to
2014; S Dersso ‘Unconstitutional changes of government and unconstitutional
practices in Africa’” World Peace Foundation, Occasional Paper 2, https://sites.
tufts.edu/wpf/files/2017/07/2.-UCG-Dersso-f.pdf (accessed 4 March 2025).
Powell and Clyne contest aspects of this count; see Powell & Clyne (n 8) 53.

16 See L Abolade ‘Africa records 21 coup attempts in eight years’ International
Centre for Investigative Reporting (ICIR) 4 February 2022, https://www.icir
nigeria.org/africa-records-21-coup-attempts-in-eight-years/ (accessed 4 March
2025). For the problems with defining and computing attempted coups, see
Powell & Thyne (n 8) 253.

17 See E Akinwotu ‘Guinea-Bissau under control, President says, after feared
coup attempt’ The Guardian 1 February 2022, https://www.theguardian.com/
world/2022/feb/01/fears-of-guinea-bissau-coup-attempt-amid-gunfire-in-
capital (accessed 3 March 2025).

18 ‘Gambia foils alleged coup attempt, arrests four soldiers’ Reuters 21 December
2022, https://www.reuters.com/world/africa/gambia-foils-military-coup-arrests-
four-soldiers-govt-2022-12-21/ (accessed 3 March 2025).

19 ‘Sierra Leone attacks were a failed coup attempt, officials say’ Allazeera
28 November 2023, https://perma.cc/2L8D-BCUA (accessed 4 March 2025).

20 AU Peace and Security Council Communiqué PSC/PR/COMM.1/1062 (n 5)
para 10. See also AU Peace and Security Council Communiqué PSC/PR/COMM.
(1030(2021), which originally requested the AU Commission to ‘undertake a
comprehensive and objective analysis focusing on the root causes and impact of
the unconstitutional change of government arising from non-consensual and/or
politically manipulated democratic processes’.
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investigation of its evolution, it is argued, will show that far from a
shield for those in power, which it appears to have become, the norm
against UCG evolved from a concern for the protection of the right
to participation in government in the African inter-governmental
and human rights system.

In effect, the norm against UCG evolved as part of an implicit
bargain that created guardrails for political contestation on the
understanding that those who seek political office would abide by the
rules governing access to power and not convert incumbency into
interminable rulership. However, the scope of the norm appears to
be at odds with the narrative around it. This has fostered perceptions
of dissonance between intimations of a rule, on the one hand, and
folklore around it, on the other, turning the norm into a tool for the
protection of what Omorogbe has called ‘a club of incumbents’.?!
In particular, it would appear that those dimensions of the norm
concerning both term limits and credible elections have suffered
retrenchment in favour of turning the norm against UCGs, arguably
into a shield for interminable rule.?? Nantulya observes that one
consequence of this tendency has been to turn elections in Africa
into ‘perfunctory formalities” with mostly predetermined outcomes
in many places.?® In reaction to this trend, Afrobarometer’s most
recent surveys have found a co-incidence of statistically significant
fall of confidence in elections, rising levels of openness to military
rule (as the only effective tool to remove indispensable rulers) and
even higher levels of support for presidential term limits.>*

This situation calls for an urgent re-examination of the normative
package as well as a strengthening of its regional implementation.?
The norm on UCGs itself does not make sense outside the context
that necessitated its evolution. The argument in this study will seek
an equal balance between narrative reconstruction of the norm and
an exploration of its conceptual scope. Accordingly, it begins with
an exploration of the scope and meaning of the UCG and the norm

21 See E Omorogbe ‘A club of incumbents? The African Union and coups d’état’
(2011) 44 Vanderbilt Journal of International Law 123.

22 T Ginsburg, AK Abebe & R Wilson ‘Constitutional amendment and term limit
evasion in Africa’ in Dixon and others (n 7) 49.

23 P Nantulya ‘Regime capture of the courts in Africa” Africa Centre for Strategic
Studies Blog 27 February 2024, https://africacenter.org/spotlight/regime-
capture-courts-africa/ (accessed 2 March 2025).

24 Afrobarometer, ‘Africans want more democracy but their leaders still aren’t
listening’ Afrobarometer Policy Paper 25 January 2024, https://www.
afrobarometer.org/wp-content/uploads/2024/01/PP85-PAP20-Africans-want-
more-democracy-but-leaders-arent-listening-Afrobarometer-Pan-Africa-Profile-
18jan23.pdf (accessed 2 March 2025).

25 EY Omorogbe ‘Introductory note to Communiqués 1001 (2021), 1030 (2021)
and 1062 (2022) regarding the re-emergence of coups d’etat in West Africa
(African Union)’ 61 ILM 980.
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against it. As part of this, it also examines the subject of popular
uprisings, illustrating an important conceptual distinction between
unconstitutional and extra-constitutional changes in government.
Thereafter, it considers the context that necessitated a continental
response to UCGs in Africa. Before concluding, it highlights some of
the challenges associated with the implementation and application
of the regional norm against UCGs in Africa.

This study is informed by a concern that a narrow focus on the
supposed norm against UCGs in Africa without equal attention to
the norms against executive tenure indeterminacy and on credible
elections, creates an increased risk of what has variously been called
‘the totalitarian type of democracy’?® or, at best, of ‘competitive
authoritarianism’,%” both of which endanger government founded on
popular legitimacy and pose adverse consequences for development
in Africa. It is also inspired by a realisation of the normative and
practical significance of participation in government as a legal and
civic entitlement that anchors the legitimacy of political power,
whose frustration, as the AU has acknowledged,® is conducive to
a contagion of constitutional instability which the continent cannot
afford.

2 An elusive concept: The unconstitutional change
of government

Although supposedly at the heart of a path-breaking norm of
continental significance, Africa’s institutions left the meaning of the
UCG undefined, ostensibly allowing it to evolve from the practice of
African states. The UCG in Africa was for a long time mostly associated
with the capture of political power by soldiers outside the bounds of
constitutional channels. This kind of event was classically called a coup
d’état, and Welch famously said of it that it was a ‘clear event, easy
to date and (if successful) possible to document’.?® Powell and Clyne
dismiss any such hope of clarity in the definition or understanding of
coups and UCGs as ‘too optimistic’.?® This elusiveness of the concept
of the UCG may explain the challenge that African institutions have
had in operationalising an effective continental norm concerning it.

26 L Talmon The origins of totalitarian democracy (1961) 1.

27 S Levitsky & L Way ‘The new competitive authoritarianism’ (2020) 31 Journal of
Democracy 51.

28 Seen 5.

29  C Welch Soldiers and state in Africa (1970) 1.

30 Powell & Clyne (n 8) 249.
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The African Union High Level Panel on Egypt acknowledged this in
2014 when it complained about ‘difficulties encountered in applying
the AU norms on unconstitutional changes of government’.?! A year
earlier, on the fiftieth anniversary of the establishment of the OAU in
2013, the AU had adopted a ‘Solemn Declaration’, which reaffirmed
its commitment against UCGs, but also ‘recognise[d] the right of our
people to peacefully express their will against oppressive systems’.3?
This affirmation left it unclear what cognitive or evidentiary thresholds
were required to be crossed in order for a system to be recognised
as oppressive for this purpose; how such peaceful expression of the
will of the people against an oppressive system was to be treated, or
what ‘peaceful’ indeed meant in this context. Itis, therefore, essential
to unbundle the elements of the UCG as a concept.

2.1 Conceptual elements of the unconstitutional change of
government

Two dimensions of the norm concerning UCG specifically are worth
distinguishing here. One is how to access legitimate power, and the
other is how to end an incumbent’s term in office. In chronological
terms, the latter precedes the former by creating the vacancy to be
filled with access to power. A coup d’état brings down a government
with a view to replacing it, but it is not always that the deposition
of a government is procured by people who set out with a desire
or plan to usurp it. The AU has established the popular will through
elections as the preferred basis for access to or retention of power,3?
but seems ambivalent on the question of whether elections are the
sole means for bringing the legitimate exercise of political power to
an end. In this connection, the AU’s own Africa Governance Report
2024 complains about ‘situations of “popular uprisings” that lead to
UCGs’, implying that there may be popular uprisings resulting in the
overthrow of governments which may not, however, be described
as UCGs.* This leads to some uncertainty as to the scope of the
prohibition against UCG in the African inter-state system.

31  African Union Peace and Security Council, Final Report of the African Union
High-Level Panel for Egypt, SC/AHG/4 (CDXVI) 31 (2014).

32 African Union 50th Anniversary Solemn Declaration, adopted by the 21st ordinary
session of the Assembly of Heads of State and Government of the African Union,
Addis Ababa, Ethiopia, 26 May 2013 para F(ii), https://au.int/sites/default/files/
documents/36205-doc-50th_anniversary_solemn_declaration_en.pdf (accessed
4 March 2025).

33 African Charter on Democracy, Elections and Governance, adopted in Addis
Ababa, Ethiopia, on 30 January 2007, entered into force on 15 February 2012
art  3(2), https://au.int/en/treaties/african-charter-democracy-elections-and-
governance (accessed 3 March 2025) (African Democracy Charter); see also
African Charter on Human and Peoples’ Rights, adopted 27 June 1981, CAB/
LEG/67/3 rev. 5, 21 ILM 58 art 13 (African Charter).

34 ACG-23 (n 10) para 68.
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Three constitutive elements of the norm concerning UCGs are
discernible. The first dimension concerns the legitimate assumption
of power. In the AU, it is now clear that the preferred and primary
mechanism of acquiring legitimate power is through credible
elections. The Preamble to the African Charter on Democracy,
Elections and Governance (African Democracy Charter) declares
the explicit goal of entrenching ‘in the continent a political culture
of change of power based on the holding of regular, free, fair
and transparent elections’.?®> The Charter also contains extensive
provisions concerning the standards of elections on the continent
and extending to the observation of elections by the AU.3¢ Separately,
the Constitutive Act of the African Union prioritises, among other
things, ‘respect for democratic principles, human rights, the
rule of law and good governance’,* and condemns and rejects
unconstitutional changes of governments.?® In particular, article 30
of the Constitutive Act makes it clear that ‘governments which shall
come to power through unconstitutional means shall not be allowed
to participate in the activities of the Union’.?* These commitments
have been described as both ‘quite far reaching and long overdue’,*
crystallising decades of normative evolution in Africa concerning
norms for access to legitimate power.

Second, as will be shown below, there is within the composite
of the norm against UCGs a prohibition against executive tenure
indeterminacy. Pointing to the intensity and frequency of the
removal of term limits around the continent for illustration,
Omorogbe acknowledges that ‘one key driver of coups is the
difficulty of democratic change in Africa’.#! Siegle and Cook record
a correlation between the lifting of term limits and the return of
UCGs in Africa, noting that in nearly two decades, from 2002 to
2020, incumbents in 18 African states lifted or altered term limits 24
times.*? In approximately the same period, the continent recorded
an escalation in UCGs, with 21 successful coups.** Underscoring
the normative implications of this correlation, the AU has clarified

35 Preamble, para 7 African Democracy Charter (n 33).

36  Arts 17-21 African Democracy Charter.

37  Art 4(m) Constitutive Act (n 7).

38 Art 4(p) Constitutive Act (n 7).

39  Art 30 Constitutive Act (n 7).

40 CA Odinkalu ‘Back to the future: The imperative of prioritising for the protection
of human rights in Africa’ (2003) 47 Journal of African Law 14.

41 Omorogbe (n 25).

42 | Siegle & C Cook ‘Circumvention of term limits weakens governance in
Africa’ Africa Centre for Strategic Studies, https://africacenter.org/spotlight/
circur)nvention-of-term-limits-weakens-governance-in-africa/ (accessed 5 March
2025).

43 | Powell, A Reynolds & M Chacha ‘A new coup era for Africa?’ Accord Conflict
Trends 15 March 2022, https://www.accord.org.za/conflict-trends/a-new-coup-
era-for-africa/ (accessed 3 March 2025).
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that ‘constitutions shall not be manipulated in order to hold on to
power against the will of the people’.** The AU Peace and Security
Council implicitly acknowledged this as a problem when it requested
the AU Commission, following a military coup in Guinea in 2020,
to investigate the ‘root causes and impact of the unconstitutional
change of government arising from non-consensual and/or politically
manipulated democratic processes’.*

The idea that a politically manipulated process can nevertheless
be democratic as implied in this formulation lends credence to the
suggestion that the AU remains uncertain as to the exact scope and
meaning of UCG. It is even less clear when what is manipulated is
not the constitution as such but institutional processes thereunder,
such as the judicial process for the certification of eligibility of
an incumbent for an election. In EACSOF v Attorney-General of
Burundi the Appellate Chamber of the East African Court of Justice
considered the case initiated against the tenure elongation by
Burundi’s President, Pierre Nkurunziza. On 5 May 2015 Burundi’s
Constitutional Court had dismissed an application by some senators
seeking a declaration that a third term by President Nkurunziza was
incompatible with both Burundi’s Constitution and the Arusha Peace
Accord on which it was based and a violation, therefore, of the rule
of law. The First Instance Chamber of the East African Court of Appeal
dismissed the case on the jurisdictional ground that the Court did
not sit on appeal against decisions of national courts. On appeal,
the Appellate Chamber affirmed jurisdiction and remitted the case
to the First Instance Chamber for determination on its merits.*¢ In
December 2019 the First Instance Chamber again dismissed the
case on the merits, a decision which triggered another appeal. While
the case was pending on appeal, President Nkurunziza died in June
2020. In its decision in November 2021, the Appellate Chamber
determined that the remedies sought had become moot in light of
the death of President Nkurunziza and the succession that occurred
shortly thereafter. Crucially, however, it held that the decision by
the Constitutional Court offering him a third term in 2015 violated

44 African Union ‘Ezulwini Framework for the Enhancement of the Implementation
of Measures of the African Union in Situations of Unconstitutional Changes
of Government in Africa’, adopted in Ezulwini, Kingdom of Swaziland,
17-19 December 2009 para 4(vi), https://www.peaceau.org/uploads/ezulwini-
framework-english.pdf (accessed 3 March 2025).

45 AU Peace and Security Council Communiqué (n 20).

46  EACSOF v Attorney-General, Burundi Appeal 4 of 2016, judgment of the East
African Court of Justice, Appellate Division 24 May 2018, https://africanlii.org/
sites/default/files/judgment/east-african-court-justice/1970-eacj-48/Uann%20
Mokone%20-%20EA%20Civil%20Society%200rganizations%20Forum%20
v%20AGof%20Republic%200f%20Burundi%20Appeal-no-4-of-2016.pdf
(accessed 28 March 2025).
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the East African Community Treaty.*” This decision suggests that the
question of tenure extension could increasingly become a matter for
review by the judicial organs of regional institutions in Africa.

When the mandate to rule has been acquired legitimately through
elections and the person holding it substantially respects applicable
guardrails against tenure indeterminacy, normative and logical
coherence dictates that the third element of the norm against UCG
in Africa would prohibit the unconstitutional removal of that person
during the pendency of their tenure. This third element builds on
the first two elements and is contingent on both. The practice of
the AU and African states, however, has mostly valorised this third
element but without acknowledging that it is contingent on the
first two. In other words, the AU and African states and institutions
have used the norm against UCGs in Africa to protect incumbency
with little care for how power is retained. Yet, it is the case that a
norm against UCGs would be unnecessary and self-defeating if it
existed to protect power that itself was procured by force of arms
or in favour of elections that are perennially manipulated to keep a
despot in power. Such arrangements would fall into the class of what
the Peace and Security Council of the AU has described as ‘non-
consensual and/or politically manipulated democratic processes’.*®
Where there is a failure to firmly police the first two elements of this
norm, therefore, the third element breaks down. This also implies
that power originally legitimately acquired could itself subsequently
cease to be so exercised if the foundation in the contingent legitimacy
of elections is broken.*

2.2 Non-interference and the beginnings of a norm against
unconstitutional change of government in Africa

The emergence of the UCG as the dominant method for changing or
instituting government in the immediate aftermath of decolonisation
in Africa took place in the shadows of a doctrinal disposition in
regionalism in Africa that valorised self-regarding sovereignty over
democratic pluralism. This history deserves attention. What is now
called UCG has manifested itself in Africa mostly in the form of the
coup d’état and the continent has experienced a lot of it. At the
beginning of 2022, it was said that ‘of 486 attempted or successful
coups carried out around the world since 1950, Africa has seen 214,

47  EACSOF v Attorney-General of Burundi & Others Appeal 1 of 2020 [2021] EAC| 34
para 97.

48 AU Peace and Security Council Communiqué (n 20).

49 T Flores & | Nooruddin Elections in hard times: Building stronger democracies in the
21st century (2016) 81ff.
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the most of any region, with 106 of them successful’.>® This means
that at least 108 were unsuccessful. The continent accounted for
44,03 per cent of the global epidemiology of coups, including 43,8
per cent of the successful ones and 44,26 per cent of the unsuccessful
ones. While Sudan accounts for the highest number of attempts
(both successful and unsuccessful), with 18, Burkina Faso, with
eight successful coups out of nine attempts, accounts for the highest
success rate.>! Of the top ten countries in Africa in the league table
of coups, only three — Comoros with nine (four successful); Burundi
with 11 (five successful); and Sudan with 17 (six successful) — are not
in West Africa. Of the remainder, Ghana and Sierra Leone have had
ten coup attempts each, resulting in five changes of government in
each; Benin, Guinea-Bissau, Mali and Nigeria have each had eight
coup attempts with success rates of six, four, five and six respectively.
Togo has reported three successful coups from seven attempts.>?

Theabovetrendisevidenceforthe propositionthatintheimmediate
aftermath of the age of independence in Africa in the decade of
the 1960s, a contagion of constitutional instability appears to have
beset the continent with both domestic and regional dimensions.>?
The result was that the egalitarian promise of independence and
liberation around the continent was quickly followed by what has
been described as a ‘proliferation of authoritarian regimes in newly
independent African countries’,** which institutionalised in many
countries the phenomenon of interminable or life presidencies.*®
Regionally, the countries of post-colonial Africa quickly retreated
behind a curtain of domestic jurisdiction, which was crystallised in the
prohibition in the Charter of the Organisation of African Unity against
‘interference in the internal affairs of states’.>® For much of the first
three decades of post-colonial Africa, two complementary principles
defined the continent’s attitude to coups. First, the question of how
a government came to power was regarded as essentially within the

50 M Duzor & B Williamson ‘By the numbers: Coups in Africa’” VOA News 2 February
2022, https://projects.voanews.com/african-coups/ (accessed 12 March 2025);
Powell & Thyne (n 8) 249; Sudan’s latest attempted coup occurred on or about

18 April 2024.
51 Duzor & Williamson (n 50).
52 Asabove.

53 A Adepoju ‘The dimension of the refugee problem in Africa’ (1982) 81 African
Affairs 21-22.

54 B Ibhawoh Human rights in Africa: New approaches to African history (2018) 175.

55 SKB Asante ‘Nation building and human rights in emergent African nations’
(1969) 2 Cornell International Law Journal 47; V Nmehielle The African human
rights system: Its laws, practice, and institutions (2001) 17-29; Y Akinseye-George
‘New trends in African human rights law: Prospects of an African Court of
Human Rights’ (2002) 10 University of Miami International and Comparative Law
Review 159.

56 Charter of the Organisation of African Unity, OAU, 25 May 1963, 479 UNTS 39
(OAU Charter) art 111(2).



RE-EVALUATING UNCONSTITUTIONAL CHANGE OF GOVERNMENT IN AFRICA 13

domestic jurisdiction of African states and not a matter for external
or continental oversight.”” Second, coups or UCGs were said to be
‘the most frequently attempted method of changing government’
and, for the most part, the most successful.>®

When 15 member states of the OAU created ECOWAS in 1975, they
effectively set up a pioneering African model of regional integration
as an exception to the rule in the OAU Charter on sovereignty and
non-interference.>® The only question became how deep or extensive
the scope of this exception would be to the habits of somewhat
anarchical sovereignty then existing within the OAU. It is ironic that
the founding treaty of ECOWAS was the first breach in the armour of
the OAU’s absolutism on domestic jurisdiction, ultimately inspiring
the developments that led to the emergence of the prohibition
against UCG in Africa, because seven of the 15 original signatories to
the treaty were military rulers.5° The second chink in this armour was
the adoption in 1981 of the African Charter on Human and Peoples’
Rights (African Charter) finalised in Banjul, The Gambia.®'

The onset of the Liberian civil war, almost contemporaneously
with the collapse of the Berlin Wall in 1989, eventually triggered
an overdue re-evaluation of the doctrinal foundations of Africa’s

57 Omorogbe (n 25).

58 Flkome Good coups and bad coups: The limits of the African Union’s injunction on
unconstitutional changes of power in Africa (2007) 9.

59  Treaty Establishing the Economic Community of West African States (ECOWAS),
28 May 28 1975; UN Treaty Series 1010 17; reprinted in 14 ILM 1200 (1975).
The member states at inception were Benin Republic, Burkina Faso, Cote
d’Ivoire, The Gambia, Ghana, Guinea, Guinea Bissau, Liberia, Mali, Mauritania,
Niger, Nigeria, Senegal, Sierra Leone and Togo. Cape Verde joined the
Community in 1976 while Mauritania denounced the treaty, leading it to leave
the Community in 2000. For a history of the formation of ECOWAS, see https://
ecowas.int/history-2/#:~:text=In%201976%2C%20Cape%20Verde%2C%20
one,2000%2C%20Mauritania%20withdrew%20its%20membership (accessed
3 March 2025).

60 Of the 15 original signatories to the ECOWAS Treaty in 1975, Lt-Col Mathieu
Kérékou (Benin); Gen Ignatius Acheampong (Ghana, represented by Lt-Col RJA
Falli, Minister for Economic Planning); Col Moussa Traoré (Mali, represented
by Major Baba Diarra, Vice-Chairperson of the Military Committee of National
Liberation); Lt-Col Seyni Kountché (Niger); Gen Yakubu Gowon (Nigeria); Gen
Gnassingbe Eyadema (Togo); and Gen Aboubakar Sangoulé Lamizana (Upper
Volta, now Burkina Faso) were ruled by the military. Of the remainder, Presidents
Dawda Jawara (The Gambia); Sekou Toure (Guinea); Luiz Cabral (Guinea Bissau);
William Tolbert (Liberia); Moktar Ould Daddah (Mauritania); and Siaka Stevens
(Sierra Leone) were all succeeded by soldiers. President Felix Houphouet-Boigny
of Cote d’Ivoire was the only President as such among the original signatories
who was neither a soldier nor directly succeeded by one. Abdou Diouf who
represented Senegal at the adoption of the treaty was then Prime Minister to
President Leopold Senghor, whom he later succeeded as President on 1 April
1981.

61  African Charter (n 33). Fourteen years after the adoption of the African Charter,
the government that hosted its negotiation was overthrown in a coup in April
1994. See A Saine ‘The coup d’état in The Gambia, 1994: The end of the First
Republic’ (1996) 23 Armed Forces and Society 97.
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inter-state system. At its summit in Addis-Ababa, Ethiopia, in July
1990, the Assembly of Heads of State and Government of the OAU
adopted the Declaration of the Assembly of Heads of State and
Government of the Organisation of African Unity on the Political and
Socio-Economic Situation in Africa and the Fundamental Changes
Taking Place in the World, in which they declared themselves to be
‘fully aware that in order to facilitate this process of socio-economic
transformation and integration, it is necessary to promote popular
participation of our peoples in the processes of government and
development’,®2 committing themselves to both democratisation and
‘to the consolidation of democratic institutions in our countries’.?

Very importantly, the heads also affirmed that ‘democracy
and development should go together and should be mutually
reinforcing’.%* This represented a major shift in the doctrines of the
OAU and its member states. In the same year, ECOWAS established
a plurinational Ceasefire Monitoring Group (ECOMOG) to intervene
in Liberia, marking the first time a regional institution in Africa would
undertake intervention in this way.%> One year later, the Assembly
of Heads of State and Government of ECOWAS followed suite with
the adoption of the Declaration of Political Principles, in which they
undertook, among other things, to ‘respect and promote human
rights and fundamental freedoms in all their plentitude including in
particular freedom of thought, conscience, association, religion or
belief for all our peoples without distinction as to race, sex, language
or creed’,%¢ and to ‘strive to encourage and promote in each our
countries, political pluralism and those representative institutions
and guarantees for personal safety and freedom under the law that
are our common heritage’.’

Contemporaneously, in 1991, Uganda’s President Yoweri
Museveni, who was then the Chairperson of the Assembly of Heads
of State and Government of the OAU, together with Nigeria’s then
former military head of state, Olusegun Obasanjo, co-convened a
high-level Conference on Security, Stability, Development and Co-
Operation in Africa (CSSDCA), resulting in the Kampala Document,
which declared that ‘[t]here should be periodic renewal of the
mandate of political leaders. At the same time, the tenure of elected

62 AHG/Decl.1 (XXVI) para 10.

63 Asabove.

64 As above.

65 The ECOMOG became a standing regional mechanism under the Protocol
Relating to the Mechanism for Conflict Prevention, Management, Resolution,
Peacekeeping and Security (1999) art 17.

66 A/DCL.1/7/91) adopted in Abuja, Nigeria, 4-6 July 1991 paras 4-6.

67 Asabove.
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leaders in various branches of government should be constitutionally
limited to a given number of years.’s®

A mere four years following the Kampala Document of the
CSSDCA, up to ‘37 African states had revised their constitutions
and all but four of them inserted presidential term limits’.®® This
narrative reinforces the conclusion that the norm against UCG in
Africa evolved as part of a composite continental deal to address
instability traceable to authoritarian rule and its manifestation in
the phenomenon of the interminable or life presidency. Any fruitful
examination of pathologies of governance and development in Africa
must take account of the two dimensions to the issue: UCGs, on the
one hand, and the phenomenon of the interminable presidency, on
the other.

Siegle and Cook point out that a ‘lack of effective term limits
has resulted in Africa having 10 leaders who have ruled for over 20
years and two family dynasties that have been in power for more
than 50 years’.”® The sense of correlation between authoritarian or
interminable rule, on the one hand, and the phenomenon of the
UCG, on the other, appears inescapable. The implication of this is
that a focus on UCGs may be fruitless without an effort to effectively
address interminable rule. They are interdependent, and it has in
fact been argued that the manipulation of national constitutions to
extend presidential tenure is itself a UCG.”" Against this background,
Manirakiza distinguishes between military and ‘constitutional’ coups,
with the latter referring to the manipulation of constitutions for the
purpose of extending presidential tenure.”?

2.3 Emergence of a prohibition on unconstitutional change of
government as continental norm

At the beginning of the 1990s, therefore, it appeared that a broad
continental consensus was emerging with three elements. The first
was the recognition of an organic nexus between democracy and

68 ‘Africa moves to launch a conference on security, stabilitﬁ, development and
cooperation in Africa (CSSDCA)’, Kampala Document 5, http://www.au2002.
gov.za/docs/key_oau/cssdca.pdf (accessed 4 March 2024).

69 CAOdinkalu & A Osori Too good to die: Third term and the myth of the indispensable
man in Africa (2018) 95; A LeBas ‘Term limits and beyond: Africa’s democratic
hurdles’ Current History May 2016 170.

70  Siegle & Cook (n 42); see also T Ginsburg, AK Abebe & R Wilson ‘Constitutional
amendment and term limit evasion in Africa’ in Dixon and others (n 7) 40.

71 M Wiebusch & C Murray ‘Presidential term limits and the African Union’ (2019)
63 Journal of African Law 131.

72 P Manirakiza ‘Insecurity implications of unconstitutional changes of government
in Africa: From military to constitutional coups’ (2016) 17 Journal of Military and
Strategic Studies 86.
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development. The second was a recognition that government had to
be founded on popular will grounded broadly in the effective exercise
of the right to democratic participation. The third element of this
consensus was an affirmation of a commitment to presidential term
limits. If they held firm, these elements together could disincentivise
the tendency towards coups around the continent and potentially
outlaw them. However, there was still some way to go before this
outcome could be realised or guaranteed.

By 1995, the OAU had evolved the outlines of a norm against
UCG but failed to assign any meaning thereto. These norms were
first deployed by the OAU in response to the 1997 coup d‘état in
the West African state of Sierra Leone.”® In its Declaration on the
Framework for an OAU Response to Unconstitutional Changes of
Government, the member states of the OAU

agreed on the following definition of situations that could be
considered as situations of unconstitutional change of government:

(i)  military coup d’état against a democratically elected government;

(i) intervention by mercenaries to replace a democratically elected
government;

(i) replacement of democratically elected governments by armed
dissident groups and rebel movements;

(iv) the refusal by an incumbent government to relinquish power to
the winning party after free, fair and regular elections.”

This definition was a partial adoption of a much wider-ranging
recommendation by a Sub-Committee of the Central Organ (of the
OAU Conflict Resolution Mechanism), which was constituted in 1995
and reported in 2000. The typologies of unconstitutional change
of government recommended by the Sub-Committee, included, in
addition to the four adopted eventually by the Assembly:”>

(a) the refusal by a government to call for general elections at
the end of its term of office;

(b) any manipulation of the Constitution aimed at preventing
a democratic change of government;

73 Dersso (n 19).

74 AHG/Decl.5(XXXVI), adopted by the 36th ordinary session of the Assembly of
Heads of State and Government of the OAU, Lomé, Togo, 2000.

75  See OAU 'Report of the Sub-Committee of the Central Organ on Unconstitutional
Changes in Africa” 25 (2000). Also ‘Report of the OAU Central Organ Sub-
Committee on the Preparation of a Blueprint for Dealing Unconstitutional
Changes of Government in Africa’, Sub-Cttee/Central Sub-Cttee/Central Organ/
Rpt. (1ll) 1996.
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(c) anyform of election rigging and electoral malpractice, duly
established by the OAU or ascertained by an independent
and credible body established for that purpose;

(d) systematic and persistent violation of the common values
and principles of democratic governance referred to above;
and

(e) any other form of unconstitutional change as may be
defined by the OAU policy.

The omission of these from the initial definition by the OAU implied,
first, that the concept of the UCG was contested and, second, that
the organisation perhaps agreed to the lowest common denominator
among its members. On the margins of the Lomé Summit of the OAU
at the turn of the millennium, a consensus position was issued in the
form of the Lomé Solemn Declaration on the CSSDCA, based on the
principles in the Kampala Document from nearly one decade earlier
in 1991, wherein the African Heads of State merely undertook to
‘adhere to the provisions of the law and other legislative enactment
promulgated by National Assemblies’ and to ‘respect their national
constitutions and adhere to the provisions of the law and other
legislative enactment promulgated by National Assemblies’.”® This
was an implicit climb-down from the high ambitions of the Kampala
Document and a clear claw-back on the elaborations thereafter.

2.4 The African Commission on Human and Peoples’ Rights
and the evolution of the norm against unconstitutional
changes in government in Africa

The African Commission on Human and Peoples’ Rights (African
Commission) played a defining role in underscoring the urgency of a
norm against UCGs in Africa, clarifying essential aspects of its scope
and calling attention to its relationship to the right to participation
in government in article 13 of the African Charter. In particular, the
African Commission established that the UCG had ceased to be a
matter essentially within the domestic jurisdiction of affected states
and had become a matter of regional and continental salience. Three
cases decided by the Commission deserve attention in this respect.
The assumption of jurisdiction over these cases by the Commission
was an implicit indication that the age of tolerance of coups by
continental institutions was at an end.

76  African Union, CSSDCA Solemn Declaration, para 11(a), AHG/Decl 4 (XXXVI),
http://www.peaceau.org/uploads/ahg-decl-4-xxxvi-e.pdf (accessed 4 March
2025).
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After one decade of military rule, the soldiers in Nigeria on
12 June 1993 organised a presidential election to return the country
to civil rule. Ten days after the vote, with the results about to be
declared, the military regime casually issued an announcement
nullifying the ballot. They also precluded any legal challenge to that
decision domestically. A group of Nigerian advocacy organisations
approached the African Commission, claiming that the nullification
of the election violated the African Charter. The African Commission
upheld their claims and held that the nullification by Nigeria’s
military violated the rights to participation and self-determination
respectively in articles 13 and 20(1) of the African Charter.”” This
established an important principle about upholding the sanctity of
elections.

Four years after the developments in Nigeria, the military in 1997
overthrew the elected civilian government of Burundi. To bring
pressure on the usurper regime, the neighbouring states of East and
Central Africa decided to impose a regional blockade on Burundi,
a land-locked country. The Association pour la Sauvegarde de la Paix
au Burundi, a non-governmental organisation, initiated proceedings
ultimately to the African Commission against the blockading
neighbours, claiming various violations of the African Charter. If
they succeeded, it would have reinforced the previous doctrine that
regarded coups as matters essentially within the domestic jurisdiction
of affected countries. Departing from this tendency, however, the
African Commission affirmed the need for regional action against
UCGs in Africa and upheld the regional blockade implemented
by Burundi’s neighbours against the usurper regime as ‘legitimate
interventions in international law’.”® The Commission explained
that ‘the military coup which deposed the democratically elected
government constituted a threat to, indeed a breach of the peace in
Burundi and the region’.”? In effect, this decision explicitly confirmed
that the UCG was no longer a matter essentially within the domestic
jurisdiction of the affected state and had become a legitimate matter
of regional attention.

Following his ouster from power by soldiers in 1994, The
Gambia’s former President, Dauda Jawara, initiated proceedings
before the African Commission questioning the powers of the
military government to take certain decisions including the exclusion
of members of his government from rights of participation in

77 Constitutional Rights Project & Another v Nigeria (2000) AHRLR 191 (ACHPR
1998) 198 paras 50-53.

78  Association pour la Sauvegarde de la Paix (n 4) para 70.

79  Association pour la Sauvegarde de la Paix (n 4) para 74.
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government. In deciding on this complaint, the Commission for the
first time addressed the question of the compatibility of UCGs with
the African Charter, declaring that the military coup in The Gambia
in 1994 was ‘a grave violation of the right of Gambian people to
freely choose their government as entrenched in article 20(1) of
the Charter’.8° In principle, the overthrow of Dauda Jawara by the
military was a coup but it was difficult to see how the people of The
Gambia could lawfully bring an end to his tenure. Dauda Jawara’s
presidency began in April 1970. At the time of his ouster in July
1994, he had been in power for over two decades. In determining
this communication in the way it did, the African Commission
focused its condemnation against military rule as a violation of the
right to participation in government, leaving aside questions as to
how power was retained or for how long.

2.5 A millennial norm

By the turn of the millennium, therefore, a combination of diplomatic
and jurisprudential developments had crystallised the need fora norm
against UCG in the OAU as well as rationales for it, but the full scope
of this norm was far from entirely clear. Over time, different elements
of this norm were discernible addressing three related dimensions,
namely, whether the question of the mandate to govern essentially
is within the domestic jurisdiction of the state affected; how to
establish legitimate government; and how to preclude government
from overstaying its legitimacy.

With reference to the first, the African Commission established
in Association pour la Sauvegarde de la Paix au Burundi that the UCG
was a fit subject of regional oversight and action. Concerning the
second, the African Commission was able to establish in Jawara
that the continent would no longer tolerate the phenomenon of
arbitrary termination and replacement of legitimate government by
soldiers, mercenaries or armed dissidents. The Nigerian cases laid
the foundations for addressing the sanctity of elections and the
obligation of incumbents to respect the will of the people expressed
through them. Concerning the third, however, there appears to be
a failure of clear direction from the continental institutions. These
institutions subsequently established that a government could no
longer be allowed to stay in power after losing elections.®' The African

80 Jawara v The Gambia (2000) AHRLR 107 (ACHPR 2000) para 73, https://achpr.
au.int/en/decisions-communications/sir-dawda-k-jawara-gambia-14795-14996
(accessed 4 March 2025).

81 See X Rice ‘Conflict looms over Ivory Coast while poll-loser, Gbagbo, refuses to
cede control’ The Guardian 6 December 2010, https://www.theguardian.com/
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Democracy Charter promulgates these into a definition of UCGs,
together with a prohibition against ‘any amendment or revision of
the constitution or legal instruments, which is an infringement on the
principles of democratic change of government’.8? The same Charter
also seeks to prohibit the perpetrators of UCG from participating in
elections for the restoration of democratic form of government and
criminalises the act of perpetrating UCG.%

In 2014 the AU adopted the Protocol on Amendments to the
Protocol on the Statute of the African Court of Justice and Human
Rights, which formally creates the crime of UCG in Africa to mean
‘committing or ordering to be committed’ acts with the aim of
illegally accessing or maintaining power through:8

(a) a putsch or coup d’état against a democratically elected
government;

(b) an intervention by mercenaries to replace a democratically
elected government;

(c) any replacement of a democratically elected government
by the use of armed dissidents or rebels through political
assassination;

(d) any refusal by an incumbent government to relinquish
power to the winning party or a candidate after free, fair
and regular elections;

(e) any amendment or revision of the constitution or legal
instruments, which is an infringement of the principles of
democratic change of government or is inconsistent with
the constitution;

world/2010/dec/06/ivory-coast-election-stalemate-gbagbo (accessed 3 May
2024); P Rao ‘Gambia’s democracy survives political turbulence’ Africa Renewal
May-July 2017, https://www.un.org/africarenewal/magazine/may-july-2017/
gambia%E2%80%99s-democracy-survives-political-turbulence (accessed 3 May
2024).

82 Art 23(5) African Democracy Charter, https://au.int/sites/default/files/
treaties/36384-treaty-african-charter-on-democracy-and-governance.pdf
(accessed 4 March 2024).

83  Arts 25(4)-(5) African Democracy Charter. In Egypt, however, the perpetrators
of a UCG were allowed to contest in transitionalyelections that they supervised
in May 2014, thereby conferring electoral legitimacy on a coup that overthrew
a government that itself had democratic legitimacy. See ‘Sisi elected Egypt
President by landslide’ Aljazeera 30 May 2014, https://www.aljazeera.com/
news§2014/5/30/sisi-eIected-egypt-president-by-landslide (accessed 3 March
2024).

84  Protocol on Amendments to the Protocol on the Statute of the African Court
of Justice and Human Rights, adopted 7 June 2014 art 14, https://au.int/en/
treaties/protocol-amendments-protocol-statute-african-court-justice-and-
human-rights (accessed 4 March 2025). This provision introduces the crime of
UCG as art 28A(1)(4) of the Protocol to what will be known as the African Court
of Justice and Human and Peoples’ Rights.
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(f)  any substantial modification of the electoral laws in the last
six (6) months before the elections without the consent of
the majority of the political actors.®

There are legitimate questions as to whether these provisions
provide sufficient clarity to define the elements of a crime, but an
answer to those questions must await a time when the court has
the opportunity to determine those issues. For now, however, three
points may be made. First, it seems quite clear that an institutional
consensus was crystallised around the need for and existence of a
norm prohibiting UCGs in Africa. Second, former judge president of
the ECOWAS Court of Justice, Edward Amoako, calls attention to the
multiple dimensions of the norm concerning UCGs in Africa ‘such as
zero tolerance for unconstitutional change of government, abolition
of tenure elongation beyond the two terms of office, the conduct of
free, fair and credible elections, as well as the scrupulous adherence
to the separation of powers’.®¢ Third, that said, the scope of this
norm remains far from fully evolved. This last point is demonstrated
by the uncertainties as to whether the concept of ‘popular uprising’
is or is not part of the norm against UCGs.

3 ‘Popular uprising’: An extra-constitutional
phenomenon

The uprisings in the countries of North Africa, now widely described
as the Arab Spring, presented the AU with an opportunity to
address an issue that was not before foreseen in the annals of the
organisation.?” Since 2011, the continent has witnessed at least seven
situations where widespread protests eventually led to the ouster of
a government.8® At the AU Summit in July 2011, then Chairperson
of the African Union Commission, Jean Ping, characterised these
events as ‘popular uprisings’,?® although some others persisted in
describing the events in Tunisia leading to the sack of the regime of
President Zine Abdine Ben Ali in 2011 as a coup d‘état.”® The Africa
Governance Report 2024 notes ‘a trend towards popular uprisings

85 Art. 28E Protocol (n 84).

86 ECOWAS Court Blog (n 5).

87  See ] Shola Omotosho ‘Legitimacy crisis and “popular uprisings” in North Africa’
(2012) 36 Strategic Analysis 713.

88 The affected countries include Algeria, Burkina Faso, Egypt, Libya, Tunisia,
Sudan and Zimbabwe. See N Ani ‘Coup or not coup: The African Union and the
dilemma of “popular uprisings” in Africa’ (2021) 17 Democracy and Security 258.

89 E Harsch “Arab Spring” stirs African hopes and anxieties’ Africa Renewal
August 2011, https://www.un.org/africarenewal/magazine/august-2011/%E
2%80%98arab-spring%E2%80%99-stirs-african-hopes-and-anxieties (accessed
3 March 2025).

90 See S Ramani Russia in Africa: Resurgent great power or bellicose pretender? (2022)
93.
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in Africa’,’' suggesting that this implies ‘profound state or nation-
building challenges in the countries concerned’.?

The concept of popular uprising has never quite been coherently
defined or operationalised in the practice of the AU or any of the
continent’s regional economic communities (RECs). In August 2019,
the Peace and Security Council of the AU cautioned that ‘the concept
is not provided [for] in any of the existing AU normative frameworks,
in this regard, it is an invention that needs to be interrogated and
reflected upon before it is embraced by the Union’,?* describing
it as ‘complex, contested and controversial’.* At least two issues
arise with reference to the subject of popular uprisings. One is the
substantive scope or elements of the concept. The second is whether
this concept is itself embodied within the meaning of UCG or whether
it is beyond the scope of the UCG.

With reference to the former, the High-Level Panel on Egypt in
2014 proposed some elements as guidelines in framing the concept
of popular uprising. These include:*

(a) the descent of the government into total authoritarianism
to the point of forfeiting its legitimacy;

(b) the absence or total ineffectiveness of constitutional
processes for effecting change of government;

(c) popularity of the uprisings in the sense of attracting
significant portion of the population and involving people
from all walks of life and ideological persuasions;

(d) the absence of involvement of the military in removing the
government; and

(e) peacefulness of the popular protests.

These criteria do not lend themselves to easy application or
evaluation. For example, the distinction implied in this between total

91 ACG-23 (n 10) para. 62.

92  As above.

93 AU Peace and Security Council 871st Meeting 22 August 2019, Press Release,
PSC/PR/BR.(DCCCLXXI) 2, https://www.peaceau.org/uploads/psc.871.press.
statement.popular.uprisings.22.08.2019.pdf (accessed 4 March 2025).

94  As above.

95 The AU did not define what it meant by descent into ‘total authoritarianism’ or
‘total ineffectiveness of constitutional processes’ and it is unnecessary to parse
this for meaning as to what degree of authoritarianism is tolerable. However,
it is arguable that this is a reaffirmation of the content of its 2013 Solemn
Declaration against oppressive government. See African Union 50th Anniversary
Solemn Declaration, adopted by the 21st ordinary session of the Assembly of
Heads of State and Government of the African Union, Addis Ababa, Ethiopia,
26 May 2013 para F(ii), https://au.int/sites/default/files/documents/36205-doc-
50th_anniversary_solemn_declaration_en.pdf (accessed 4 March 2025).
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and partial authoritarianism is at best unsafe and could be dangerous
to the extent that it could suggest comfort with undefined forms of
authoritarianism. There may also be questions as to who assesses or
determines the ‘absence or total ineffectiveness’ of lawful mechanisms
for change of government or acquisition or renewal of the mandate
to rule. The descent of a member state into that kind of situation
arguably is impossible to envisage without an implicit admission of
gross failure or complicity of the AU’s own mechanisms for oversight
of elections under the African Democracy Charter. It may even be
impossible to determine what constitutes military involvement in
an uprising. Would forbearance of the military from taking action
against widespread disorder against an elected government
constitute involvement? Additionally, some of the requirements in
the above criteria are somewhat fanciful. It is difficult, for instance,
to see how a protest that is ‘peaceful’ can force out a government
described as ‘total authoritarianism’. The Africa Governance Report
2024 appears to engage with the subject in this spirit, proposing
four different scenarios:*¢

(a) apopular civilian uprising resulting in the resignation of an
incumbent government;

(b) the military stepping into a power vacuum created by the
resignation of an incumbent government;

(c) the military takes over a civilian mass movement’s demand
for resignation of an incumbent government, leading to
the resignation of an elected leader;

(d) a popular uprising leads to an armed conflict or a civil war.

In terms of the report, the first scenario will not be treated as a UCG.
The second scenario would be addressed by issuing the military with
a deadline to return to constitutional normalcy. The third would be
a UCG, while the fourth would be treated as an armed conflict.®”
According to the report, therefore, a popular uprising could be
characterised as

the collective actions of a variety of non-collective actors from a broad
section of society, which embody shared concerns of large numbers
of ordinary people, whose fragmented but concerted activities trigger
socio-political change, irrespective of whether the concerns are guided
by an ideology or recognisable leadership. The definition will also
include ‘popular military coup’ which refers to a situation in which

96 AGR-23 (n 10) para 72.
97 As above.
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large numbers of ordinary people publicly support a UCG undertaken
by the military.”®

This definition does not necessarily bring much clarity to the
concept besides making it clear that a ‘popular uprising’ is the
result of an irretrievable breakdown in the legitimacy and authority
of government. Rather, this definition confuses the concept. The
essential proposal in the report is that a popular uprising may or
may not be classed as a UCG depending on the facts of each case.
This suggestion of a fact-specific determination, which appears to
be the favoured practice of regional institutions at the moment,
achieves an outcome that appears on its face appealing but ends
up in fact conflating regime termination with regime replacement.
Even more importantly, this also avoids a fundamental conceptual
distinction between ‘unconstitutional’ change in government
and ‘extra-constitutional’ end to government. The former relates
to a means of taking power while the latter addresses the means
of losing it. Chronologically, these are two separate occurrences
and the termination of a regime can be envisaged without being
accompanied by a plan or even capacity to replace it.

A coup d’état engineers the termination of power in order to usurp
those who exercise it, but there is no reason why both need to be
engineered by the same people or to occur contemporaneously.
They are thus severable. The entire point of a popular uprising in fact
is to terminate power, but not necessarily for those who bring this
about to themselves capture it or replace those whom they remove
from office. The AU definition of the popular uprising concedes
this point through its recognition of the possibility that the actors
in a popular uprising may be ‘fragmented’ and may, in fact, lack
a shared ideology or coherent or recognisable leadership. Such a
collective may be able to bring down a government but is unlikely to
be configured to replace it.

A popular uprising does not necessarily establish a government; it
only terminates one. If and when that happens, the likelihood of a
power vacuum is high, as is the possibility of an outbreak of a contest
among diverse actors to replace the ousted regime. By contrast,
a coup d’état does not just stop at terminating a government; it
engineers regime change in order to deliberately install another. A
popular uprising that is faithful to the characteristics outlined in the
AU’s attempted definition would not be a UCG because it is complete
upon the downfall of the regime against which it takes place. The

98 AGR-23 (n 10) para. 71.
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character of any government that results thereafter and the manner
of diplomatic or other response that should follow in its wake is liable
to be calibrated to the facts and evidence available.

The attempt at a definition by the AU at the moment appears,
therefore, to conflate a popular uprising with the resulting regime.
While convenient, this is flawed. As a strict matter of chronology
and definition, a popular uprising cannot on its own be a UCG
because the replacement of a government in the aftermath of
a popular uprising could be a necessity of circumstance but not
a design of an uprising. An event or undertaking that sets out to
replace a legitimately elected government before the expiration of
its lawful tenure would not qualify as a popular uprising. Whether
what follows in the wake of an uprising can justifiably be called a
UCG may be open to debate. In the absence of a constitutive intent
to remove the preceding regime, it is difficult to see how a successor
in such circumstances can with justification be called a UCG. The
one thing that may be said with certainty, however, is that a popular
uprising is itself evidence of the failure of both national governments
and regional institutions in Africa to hold states accountable to the
standards of good government set up in regional treaties and other
relevant laws.

4 Governance, participation and development:
Three dimensions of the unconstitutional change
of government

The subject matter of UCGs in Africa has a rich and complex history
connected with the crisis of state legitimacy on the continent, which
predates decolonisation. It is also a matter of high salience for the
continent’s development and, not unsurprisingly, a priority for
Africa’s inter-state system and institutions. The history of the African
continent in the aftermath of decolonisation was dominated by
UCGs, sometimes accompanied by political assassinations.”® Mazrui
explains that African states atindependence confronted the two major
challenges of civic integration and achieving political legitimacy.
Integration, on the one hand, was a problem of hewing together
diverse peoples into mutual coexistence and shared recognition
of common citizenship. The challenge of legitimacy, on the other
hand, concerned the acceptance by the peoples and citizens of the
new countries of the authority to rule of the post-colonial political

99 A Mazrui ‘Thoughts on assassination in Africa’ (1968) 83 Political Science
Quarterly 40.
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leadership.’® Neither integration nor political legitimacy could
be taken for granted at the formal end of colonialism and both
challenges were conducive to a rise in what has been called ‘post-
formation instability’.™’

This context of post-colonial instability had its origins in an
underlying crisis of illegitimacy that afflicted the post-colonial African
state as well as the regimes established thereby.'®2 UCGs in Africa do
not merely pre-date decolonisation, they created the original sin of
illegitimacies at the root of Africa’s crisis of statehood. The invasion
of Ethiopia and the overthrow of the government of Emperor Haile
Selassie by Benito Mussolini in 1935 was an early example of a UCG
on the continent.’® Going further back in time, the same could be
said of the Berlin Africa Conference whose adoption of the General
Act of Berlin in January 1885 destroyed the pre-colonial governance
systems in Africa, sundering the continent into territories under
European occupation.' It thus is arguable that to the extent that
its political geography is ultimately traceable to the foundations laid
in the General Act of the Berlin Conference, the African inter-state
system was the product of a UCG with its origins in Europe.'%

To appreciate the need for the norm against UCGs in Africa, it
is essential to highlight some beacons in the continent’s history
of the phenomenon. On 23 July 1952, army officers known as
the Free Officers Movement, led by Muhammad Naguib, an
army general, and Gamal Abdel Nasser, a colonel, overthrew the
monarchy of King Farouk I, in what would become known as the
Egyptian Revolution.' Six years later, on 17 November 1958, the
government in neighbouring Sudan collapsed, a mere 34 months
after independence, handing the reins of power to Ibrahim Abboud,
a general who at the time was the army chief of staff.”” These two
early examples presaged the emergence of a pattern that would

100 Mazrui (n 99) 45-47.

101 M Marshall Conflict trends In Africa, 1946-2004 (2006) 15 ff.
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adaptation and re-creation’ (2022) 12 Open Journal of Philosophy 1.
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(1936-1949)' (1999) 6 Northeast African Studies 83.
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reprinted in (1909) 3 (Supp) American Journal of International Law 9.
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largely define access to power in Africa over the next four decades.
These developments were to trigger a cascade with far-reaching
normative, functional and instrumental consequences for the
continent.

4.1 Unconstitutional change of government and the right to
participation in government

It is clear from the account in the earlier parts herein that there
has been a normative shift in the acceptability of coups d’état or
UCGs, globally, and in Africa, particularly. In their Declaration on
the Framework for an OAU Response to Unconstitutional Changes
in Government adopted at the Lomé Summit in 2000, the Heads of
State and Government of the OAU claimed that ‘the phenomenon of
coup d’état has resulted in flagrant violations of the basic principles of
our continental Organisation and of the United Nations’,'* and that
‘coups are sad and unacceptable developments in our continent,
coming at a time when our people have committed themselves to
respect of the rule of law based on peoples’ will expressed through
the ballot and not the bullet’.' This was a significant normative
evolution from the orthodoxy of the OAU member states. Indeed,
for much of its life, the position of the OAU was the exact opposite.
West Africa exemplified this trend. Of the 15 Heads of State and
Government present at the adoption of the ECOWAS Treaty in May
1975, seven were military rulers and another six were succeeded by
soldiers.'

In his foreword to the 1978 revision of Edward Luttwak’s widely
acclaimed Coup d’état: A practical handbook, Walter Laqueur declared
as a matter of fact that ‘the coup d’état is now the normal mode of
political change in most member states of the United Nations’.""
For long, the regime change imperative inherent in the coup d‘état
was considered by some countries an instrument of foreign policy.'"?
In the immediate aftermath of decolonisation following the end of
World War 1, some imperial powers switched from direct colonialism
to the UCG as means of retaining power and influence in foreign

108 OAU Declaration on the Framework for an OAU Response to Unconstitutional
Changes in Government’, AHG/Decl.5 (XXXVI), adopted Lomé, Togo,
10-12 July 2000, Preamble para 3.

109 As above.

110 Treaty of the Economic Community of West African States (ECOWAS) adopted
in Lagos, 28 May 1975, entered into force provisionally 28 May 1975 and
definitively on 20 June 1975, UNTS Vol 1010.1-14843.

111 ‘Foreword by Walter Laqueur (1978)" in E Luttwak Coup d‘état: A practical
handbook (2016) xxxiii.

112 See, generally, S Kinzer Overthrow: American century of regime change from
Hawaii to Irag (2006).
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affairs, especially affecting their former colonies or spheres of
influence.'

Following decolonisation around Africa, military law and rule
emerged as an accepted norm, legitimised by jurisprudence and
legal doctrine across the continent, and taken for granted as an
essential rampart of public and constitutional law."* Outstanding
judicial and legal careers were even built on it.""> However, by
the turn of the millennium in Africa, Roth felt confident to assert
the emergence of a norm to the effect that ‘governments violate
international law where they do not predicate their rule on popular
will’.1¢ Contemporaneously in Africa, Cheeseman felt able to affirm
a similar normative shift that military rule by men (they were all
men) in fatigues had become by and large discredited, such that
‘in the 2000s, elections and term limits replaced death and coup
d’état as the most common ways in which African presidents and
prime ministers left office’.”’” The implication of this was that the
manner by which government acquired its mandate to rule could
no longer be regarded as exclusively within the domestic jurisdiction
of African states.''® It also meant that the right to participation had
become established as the foundational anchor for the mandate
of government to rule in the African system. Put differently, the
legitimacy of the claim of government to political power in Africa
had become both a human rights issue and a subject for continental
or regional oversight.

4.2 Unconstitutional change of government, despotism and
instability

Functionally, the UCG is anchored on a philosophy that splinters
political power, on the one hand, from ownership by or legitimacy in
the will of the people, on the other. In doing so, it licenses despotism
by definition. It was perhaps the pioneering anarchist thinker, William
Godwin, who put the functional consequences of constitutional
instability into perspective, even if inadvertently, when he juxtaposed

113 M Curtis ‘Britain’s 42 coups since 1945’ Declassified UK 12 January 2024, https://
declassifieduk.org/britains-42-coups-since-1945/ (accessed 3 March 2025).

114 See Lakanmi v Attorney-General, Western Region (1970) SC.58/69; cf Sallah

v Attorney-General, [1970] Ghana Law Rep 55. See, generally, T Ogowewo &

| Hatchard Tackling the unconstitutional overthrow of democracies: Emerging trends

in the Commonwealth (2003).

See, eg, O Achike Groundwork of military law and military rule in Nigeria (1980).

B Roth Governmental illegitimacy in international law (2000) 37-38.
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despotism with anarchy and came away choosing the latter over
the former. He reasoned that ‘[a]narchy is a horrible calamity, but
it is no less horrible than despotism. Where an anarchy has slain its
hundreds, despotism has sacrificed millions upon millions, with this
only effect: to perpetuate the ignorance, the vices, and the misery
of mankind. Anarchy is a short-lived mischief, while despotism is all
but immortal.”™?

The logic of regional or continental action against the UCG,
therefore, is not difficult to see or justify, and the African Commission
did in fact provide the legal justification for that in Association pour la
Sauvegarde de la Paix au Burundi.'®® It is not illogical that the instability
inherent in UCGs should be a major determinant of development
and its outcomes. Acemoglu and Robinson illustrate this point with
the example of Mexico:'*!

Between 1824 and 1867, there were fifty-two presidents in Mexico, few
of whom assumed power according to any constitutionally sanctioned
procedure. The consequence of this unprecedented political instability
for economic institutions and incentives should be obvious. Such
instability led to highly insecure property rights. It also led to a severe
weakening of the Mexican state, which now had little authority and
little ability to raise taxes or provide public services.

4.3 Unconstitutional change of government and development

The instrumental effect of the constitutional instability of the UCG in
(West) Africa on the continent’s development has been no different.
The concern with UCGs in the region, therefore, acknowledges the
‘blight that political instability has visited on the continent generally
and on its individual citizens and inhabitants in particular’.’?2 Hopkins
similarly underscores the relationship between constitutional and
governance instability, impoverishment and misery around Africa,
describing it as ‘a moral reproach on a scale even greater than that
represented by the slave trade in the 19th century’.? He summarised
these consequences in graphic numbers on a continental scale:'?*
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Much of Africa has failed to achieve any growth in per capita incomes
since 1960; some countries have seen incomes decline. At the close of
the twentieth century, the average life expectancy of a child born in
sub-Saharan Africa in 1980 was only 48 years; a typical African mother
had only a 30 per cent chance of seeing all her children survive to the
age of five; daily calorie intake was only 70 per cent of that of Latin
America and East Asia.

This underscores the organic relationship between UCG and
development in Africa. Development remains one of the major
preoccupations of the international settlement that evolved at the
end of World War Il, and decolonisation in Africa was a central reason
for this.'* Conceptually, however, it is also both complex and slippery.
Opinions diverge as to what its most pressing priorities should
be from a selection that includes a focus on advancing economic
progress, enhancing the frontiers of human agency, growing the
institutional capacities of the state, the quality of leadership, or a
synthesis of all these factors.'?¢ One basic agreement in this debate is
around the centrality of the state in the project of development. This
makes state building essential in development.'?

The idea of sustainable development is reasonably well established
in international law.'? It was first fully articulated in the report of
the World Commission on Environment and Development, better
known as the Brundtland Commission Report.'?® Inter-generational
equity and effective participation of citizens are both inherent in this
conceptualisation of sustainable development. These, in turn, imply
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a government founded on popular legitimacy, which alone is the
kind of government liable to be held to account by the people for
in the event of failure to address or meet the needs of the people.
This cannot be the case where government derives its power from
anything other than the will of the people democratically expressed.

It is no accident, therefore, that the UN’s 2030 Agenda for
Sustainable Development proclaims that ‘good governance and
the rule of law as well as an enabling environment at national
and international levels, are essential for sustainable development,
including sustained and inclusive economic growth, social
development, environmental protection and the eradication
of poverty and hunger’.’®® At the national level, this requires a
government that is founded on and able to guarantee ‘just and
inclusive societies that provide equal access to justice and that
are based on respect for human rights (including the right to
development), on effective rule of law and good governance at all
levels and on transparent, effective and accountable institutions’.’!
As the African Commission in Jawara v The Gambia, these are not
guarantees that come naturally from a government which comes to
power by way of an UCG.32

Mirroring these issues, the African Union’s Africa Governance
Report 2024 identifies five factors that predispose countries to UCGs.
These include integrity of elections; diversity management and
human rights; constitutional order and state legitimacy; economic
governance; public sector accountability; popular uprising;
militarization; and terrorism."*? It concludes that when elections are
not considered credible or if the will of the people is subverted by
the incumbent administration, instability results.’** A government
founded on UCG denies the rule of law, popular legitimacy and
participation, and in this way precludes a state that is stable and
development that is sustainable. Participation is itself a human right
guaranteed by the African Charter,' which is violated when a
government is established by UCG.3¢
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5 Conclusion

The emergence of a norm against UCGs in Africa is evidence of
the exponential change that has occurred in the landscape of
regional norms in Africa since the independence of African states
in the 1960s. From behind the veil of the doctrine of sovereignty
and non-interference, this norm emerged to outlaw the UCG as a
basis for access to political power, reaching into the very core of
domestic jurisdiction. It has an affirmative element in the proposition
that elections are the normative ideal for accession to power. It
also embodies a prohibition against the overthrow of an elected
government. In cases where elections prove to be chronically
ineffective or manipulated, popular uprisings can terminate
governments that have spent their legitimacy and authority. When
that happens, how that government is replaced can also fall within
the purview of the norm.

In practice, the implementation of the norm has not been without
challenges. First, coordination between regional institutions has
sometimes proved problematic. For example, the AU complains
about ‘a strong suggestion of an overlap of mandates between the
AU and ECOWAS in responding to military coups’,'*” expressing the
hope that ‘the two institutions must thus coordinate their efforts’.!3#
There are a similar overlaps and contradictions between regional
institutions in West Africa. For instance, in connection with the
measures imposed following successive coups in Mali in 2020 and
2021, the Court of Justice of the Economic and Monetary Union of
West Africa (UEMOA) lifted the sanctions imposed by the ECOWAS.'*
With eight of the 15 member states of ECOWAS also party to and
bound by the orders of the UEMOA Court of Justice, the regional
sanctions regime against Mali effectively collapsed.

A second issue is the effect of the sanctions levied by regional
institutions on states that experience UCGs. Again, with reference
to Burkina Faso, Mali and Guinea, the ECOWAS Court of Justice on
30 September 2021, acting under Rule 78 of its Rules of Procedure,
suspended cases from countries under sanctions from the Community
as a consequence of respective cases of UCG. Some groups criticised
this at the time as an act of ‘obstruction of justice for victims of human
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rights violations’.’#° This suspension lasted for nearly 14 months until
22 November 2022, when the Court lifted it."*! This was odd at best
because the ECOWAS Supplementary Protocol on Good Governance
makes it clear, among other things, that while states are under
sanctions for UCG, ‘ECOWAS shall continue to monitor, encourage
and support the efforts being made by the suspended member
state to return to normalcy and constitutional order’.*? The effect
must be that the ECOWAS Court should retain jurisdiction over the
country for the purpose of supervising return to Community law and
standards, including standards of compliance with human rights, in
particular, during the period of the suspension. The Court cannot
afford to yield up jurisdiction over violations alleged to have taken
place prior to the suspension, including, in fact, over the legality of
the UCG.

Third, an appearance of inconsistency in the implementation of
the norm against UCG around the continent could also feed regional
contagion. The AU and ECOWAS, for instance, sanctioned as UCGs
military takeovers in Burkina Faso, Guinea and Mali, but failed to
do so in Chad where the military clearly bypassed constitutional
mechanisms after the killing of the incumbent President in April
2021, claiming that Chad was responding to a security imperative
imposed by attack from foreign mercenaries.* This exemption was
not deemed available to Burkina Faso which the AU suspended in
January 2022 after a military coup,'** despite the fact that the country
had been under a prolonged assault from foreign Jihadists.'*
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Fourth, there are considerable uncertainties as to the meaning of
the UCG itself arising from or connected with the idea of popular
uprising. The popular uprising in many cases is an extraordinary last
resort that ensues when all lawful options for removing an ineffective,
unpopular or illegitimate government have failed. This calls attention
to the need for a prophylactic approach to the phenomenon of UCGs
in the form of consistent application and implementation of regional
norms governing elections and good governance. It is often because
the implementation of these norms is uneven and patchy that UCGs
and popular uprisings ensue. This subject may be suitable for the
exercise of the advisory jurisdiction of regional courts and tribunals
in Africa, including the African Court on Human and Peoples’ Rights.

These inconsistencies have both substantive and spatial
dimensions. As to the latter, the overlaps between the spatial scope of
regional institutions complicates any effort to determine the precise
geographical reach of the applicable norms. The AU, ECOWAS and
the UEMOA are separate institutions with distinct geographical reach
but all member states of the UEMOA are in ECOWAS; and all member
states of ECOWAS are in the AU. This spatial incoherence, in turn, has
substantive implications, suggesting that the norm against UCG in
Africa is either still inchoate or in the process of fuller crystallisation.

Fifth, in the face of this appearance of inconsistent application
of the norm, it is no accident that there are complaints that the
efficacy of the prohibition against UCGs in Africa ‘seems to be
waning’.¢ In the nature of the original formulation and evolution
of the norm, the prohibition against the UCG as a coup against an
incumbent was contingent on both legitimate elections and the
absence of tenure indeterminacy. In its practice, the AU casualised
the latter two and only emphasised the protection of tenure with no
acknowledgment of its contingent character. This fission of the norm
was both convenient and unprincipled and had the effect of placing
it at the feet of incumbents to be instrumentalised. By turning the
norm into a shield for the protection of the ‘club of incumbents’ in
the AU rather than an affirmation of the foundation of the mandate
to govern in popular legitimacy and the right to participation, the
regional institutions created a crisis of sustainability for the norm.
In effect, the current crisis afflicting the norm against UGCs in
Africa, therefore, is entirely self-inflicted at the instance of the self-
same regional institutions that instituted it. One piece of good news
inherent in this is that they also have the capacity to bring the crisis
to an end.
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The concept of popular uprising itself proves the limits of
the norm on UCGs as well as the flaws in the implementation of
regional norms on good governance. If these norms were applied or
implemented consistently and effectively, countries would be able
to lawfully change governments that have spent their contingent
legitimacy or which prove to no longer be fit for purpose. However,
when governments can perform badly, afflict their people with
manifestly malign outcomes, or manipulate elections chronically in
order to retain power without consequences, they make popular
uprisings inevitable. Collier points out, additionally, that this
compromises development because ‘crooks will replace the honest
as candidates’.’’

This argues for clarity in the norm against UCGs and consistency
in its implementation. Neither of these can presently be said about
the norm. When regional institutions consistently certify crooked
elections or ballots that are manifestly lacking in credibility, they
lose standing as credible arbiters on questions of UCGs. This calls
for greater clarity concerning the applicable standards to govern the
credibility of elections. The African Court on Human and Peoples’
Rights offered an example of what is possible in this direction with
its 2021 advisory opinion on elections and COVID-19."# Regional
courts of justice can complement this role.™

UCGs in many ways are both cause and consequence of the
unravelling of governance and development on the continent. It is
clear that the UCG undoubtedly causes a setback to the pursuit of
development. The UCG could also be a consequence or evidence
of the failure of regional compliance with standards of good
governance. Returning to the language of public health with which
this study began in the description of UCGs as a regional ‘epidemic’,
it seems clear that an effective approach to addressing this problem
requires both prophylactic and therapeutic dimensions. By way of
prophylaxes, regional supervision of elections must be returned to
a place of credibility, which is not the case presently. That would
make it possible to assert and implement the sanctions against UCGs
much more firmly. Absent a credible prophylactic programme, it
will be difficult for the region to fully preclude the opportunism of
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UCGs or the desperation of popular uprisings. In acknowledgment of
this fact, the Peace and Security Council of the AU has called for an
investigation into the resilience of the pathology of UCGs in Africa.
This study has sought to offer a diagnosis to aid this process.

Just as important as prevention, if not more important, is
the need for effective accountability as a deterrent to would-be
UCGs. It is surprising that nearly one decade after its adoption, no
African state has ratified the Malabo Protocol, which makes the
UCG an international crime in Africa. This fact calls into question
the commitment of African states to rooting out the phenomenon
of UCGs on the continent. This sense of equivocation may itself
be evidence of a lack of commitment to the kinds of governance
habits that the norm against UCGs requires. The entry into force
of the Malabo Protocol will ultimately provide the best metric of
the preparedness of the continent to match its declamations with
requisite tools of accountability.



